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PRELIMINARY STATEMENT

Citations to the settled record in this matter appear as “SR.” followed by the page
number assigned by the McCook County Clerk of Court in its indices. The December 6,
2013, Affidavit of Mitchell A. Peterson (SR. 77-103) is included in the Appendix of this
Brief at (Appellant-Appx. 1-27), and the February 10, 2014, Supplemental Affidavit of
Mitchell A. Peterson (SR. 191-94) is included in the Appendix of this Brief at (Appellant-
Appx. 28-31). The transcript of the telephonic evidentiary hearing held on February 12,
2014, is included in the Appendix of this Brief at (Appellant-Appx. 32-55). For clarity,
citations to that transcript will be denoted as “Evidentiary Tr.,” followed by the page and
line numbers as they appear in the transcript. The Circuit Court’s Findings of Fact and
Conclusions of Law on Defendants’ Motion to Enforce Settlement and to Compel
Arbitration (SR. 226-236) are included in the Appendix of this Brief at (Appellant-Appx.
56-66).

The Circuit Court’s March 31, 2015 Memorandum Decision (SR. 530-47) is
included in the Appendix of this Brief at (Appellant-Appx. 67-85), and the Circuit
Court’s May 8, 2015 Findings of Fact, Conclusions of Law, and Order on Defendants’
Motion to Enforce Settlement Agreement (SR. 548-573) are included in the Appendix of
this Brief at (Appellant-Appx. 68-109). The Circuit Court’s December 8, 2016 Order
Enforcing Settlement Agreement (SR. 832-34) is included in the Appendix of this Brief
at (Appellant-Appx. 110-112). The Circuit Court’s November 27, 2017 Order Denying
Additional Motion to Enforce Settlement (SR. 1265-66) is included in the Appendix of

this Brief at (Appellant-Appx. 113-14), and the Circuit Court’s May 14, 2018 Order
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Denying Renewed Motion to Enforce Settlement (SR. 1768) is included in the Appendix
of this Brief at (Appellant-Appx. 115).

References to the January 2020 jury trial transcript will be denoted as “Trial Tr.,”
followed by the page and line numbers as they appear in the transcript. The Circuit
Court’s January 30, 2020, Memorandum Opinion (SR. 2459-64) is included in the
Appendix of this Brief at (Appellant-Appx. 116-121). Finally, the Findings of Fact,
Conclusions of Law, and Judgment filed by Appellee (SR.1414-26) are included in the
Appendix of this Brief at (Appellant-Appx.122-139), and the Findings of Fact,
Conclusions of Law, and Judgment filed by Appellants (SR. 1428-37) are included in the
Appendix of this Brief at (Appellant-Appx. 140-49).

JURISDICTIONAL STATEMENT

Defendants-Appellants Roger Paweltzki (“Roger”) and Lawrence Paweltzki
(“Larry”), (together, the “Paweltzkis”), appeal from the Judgment dated February 27,
2020, in the matter numbered 44CI1V12-000114, in the First Judicial Circuit Court of
South Dakota, the Honorable Chris S. Giles, Circuit Court Judge, presiding, following a
dual jury and bench trial in which the jury by its verdict found in favor of Plaintiff-Gerald
Paweltzki (“Jerry”) on the parties’ legal claims, and the Court found in favor of Jerry on
the parties’ equitable claims. (SR. 1426.) Notice of Entry of the Judgment was filed on
March 2, 2020. (SR. 1443.) Notice of Appeal was filed on April 1, 2020. (SR. 1563.)

STATEMENT OF THE ISSUES

1. Whether the Paweltzkis’ motion to enforce settlement agreement and to compel
arbitration should be granted in light of the parties’ mediation settlement and their
agreement to arbitrate any remaining disputes between them?

The Circuit Court held in the negative.

2



e Lewisv. Benjamin Moore & Co., 1998 S.D. 14, 574 N.W.2d 887

e Arrowhead Ridge I, LLC v. Cold Stone Creamery, Inc., 2011 S.D. 38, 800
N.W.2d 730

e Setliff v. Akins, 2000 S.D. 124, { 14, 616 N.W.2d 878, 885

e Melstad v. Kovac, 2006 S.D. 92, 723 N.W.2d 699

2. Whether the affirmative defense of laches barred entirely the Paweltzkis’ claim
for unjust enrichment?

The Circuit Court held in the affirmative.

Clarkson & Co. v. Cont'l Res., Inc., 2011 S.D. 72, 806 N.W.2d 615
Webb v. Webb, 2012 S.D. 41, 814 N.W.2d 818

Wehrkamp v. Wehrkamp, 2009 S.D. 84, 773 N.W.2d 212

Burch v. Bricker, 2006 S.D. 101, 724 N.W.2d 604

STATEMENT OF THE CASE

The Paweltzkis appeal the Circuit Court’s denial of their motion to enforce the
parties’ settlement agreement and to compel arbitration, and also the Circuit Court’s
conclusion that the Paweltzkis’ unjust enrichment claim was wholly barred by laches.
The case itself centers on the dissolution of the Paweltzki Brothers Partnership (the
“Partnership”), a farming operation in McCook County, South Dakota, and claims
asserted by the parties incidental thereto. Jerry filed suit against his two brothers, the
Paweltzkis, in October 2012. (SR. 2-14.) The three Paweltzki brothers were partners in
the Partnership. Jerry sought dissolution of the Partnership and a distribution of its assets,
as well as reimbursement for Partnership distribution or “draw” payments. (Id.) The
Paweltzkis answered and asserted counterclaims against Jerry including, as relevant here,
a claim for unjust enrichment. (SR. 17-28.)

The case was tried as a dual trial with the jury adjudicating the parties’ legal
claims and the Circuit Court adjudicating the parties’ equitable claims, which included

3



Jerry’s claim for distribution of his share of Partnership assets following dissolution and
the Paweltzkis’ unjust enrichment claim. The jury returned its verdict in favor of Jerry on
the parties’ legal claims (SR. 2457-2458), while the Circuit Court determined Jerry’s
remaining share of Partnership assets and found the Paweltzkis’ unjust enrichment claim
was barred by the doctrine of laches. (Appellant-Appx. 116-121.) Following post-trial
briefing, the Circuit Court entered Judgment on February 27, 2020. (See Appellant-Appx.
122-139; 140-149.) Notice of Entry of the Judgment was filed on March 2, 2020. (SR.
1443.) Notice of Appeal was filed on April 1, 2020. (SR. 1563.)

STATEMENT OF FACTS

This lawsuit was commenced in October 2012. (SR. 2.) By that time, and for at
least thirty years prior, the parties had farmed together as partners in McCook County,
South Dakota. (SR. 2, 17.) For years, the Paweltzkis suspected Jerry had misappropriated
Partnership assets for his own personal farming operation or his own personal purposes
(including misappropriating assets to benefit his son). (SR. 20.)

The parties agreed early on to mediate their disputes, with attorney Lon Kouri
acting as mediator. Following a successful mediation session held on February 15, 2013,
Mr. Kouri sent the parties a memorandum confirming the terms of the parties’ settlement.
(Appellant-Appx. 4-5) (December 6, 2013 Affidavit of Mitchell A. Peterson, Ex. 1) (...
this confirms the terms of the settlement reached last evening.”) On February 17, 2013,
Jerry’s then-current attorney responded to Mr. Kouri’s correspondence, stating:

Everything looks good except the equipment. We never discussed what list

was in play, probably because the equipment and the agreement to a draft

was agreed upon early in the day. However, we can’t do the Wieman list as

we believe there are a few items that are incorrect on it. We should use the
bank list as everyone agrees that it contains partnership items. There may

4



be a few items to argue about but I don’t believe any of them aren’t things
that can’t be worked out.

And please don’t misunderstand, the issue as to which list to use is NOT an
attempt to blow this up or back out of the agreement.

(Appellant-Appx. 6) (Ex. 2.) For context, two lists of the Partnership’s assets had been
created at this time, with one made by Famers State Bank (referred to as “the bank list”)
and one made by Wieman Auction Services (referred to as “the Wieman list”). As Jerry’s
counsel’s e-mail indicates, Jerry believed certain items appearing on the Wieman list
were his personal property, as opposed to Partnership assets.

The list of Partnership equipment was addressed at a second mediation which was
held on April 23, 2013, with Mr. Kouri again serving as mediator. (Appellant-Appx. 9-
12) (Ex. 4.) This mediation was also successful, and Mr. Kouri sent the parties another
settlement memorandum confirming the terms of the parties’ settlement. (Id.) Also,
though not reflected in the memorandum, the parties agreed in the event that further
differences might arise to submit them to arbitration with Mr. Kouri acting as arbitrator.
(Evidentiary Tr. 13:14-19.)

The parties then began carrying out the settlement terms, and also began the
equipment draft with each party, including Jerry, choosing and taking possession of some
of the property chosen in the draft. (Appellant-Appx. 2) (December 6, 2013 Affidavit of
Mitchell A. Peterson, at { 10); (see also Appellant Appx. 30-31) (February 10, 2014
Supplemental Affidavit of Mitchell A. Peterson, Ex. 8.) The parties later came to
loggerheads over the disposition of certain items, and counsel for Jerry suggested the
parties “should simply schedule a couple of days to arbitrate these issues with Lon Kouri

for later this summer[.]) (Appellant-Appx. 31) (February 10, 2014 Supplemental
5



Affidavit of Mitchell A. Peterson, Ex. 8.) However, Jerry’s counsel later disputed
whether the parties had, in fact, agreed to submit any such unresolved disputes to
arbitration. (Appellant-Appx. 24) (December 6, 2013 Affidavit of Mitchell A. Peterson,
Ex. 7.) Ultimately, the parties agreed upon releasing their respective claims against one
another and dividing approximately $6,000,000 of real estate, crops, livestock, and
equipment, while Jerry’s later alleged “misunderstandings” involved about one-half of
1% of the total value of Partnership assets. (SR. 283-303); (SR. 439-480 (Hrg. Exs. 21,
22, and 23) (appraisals of assets).)

Then, on October 30, 2013, Jerry filed an application for the appointment of a
receiver and for a judicial sale of all Partnership property. (SR. 36.) Jerry also filed a 17-
page affidavit in support of his motion. (SR. 38-54.) In response, the Paweltzkis filed a
motion to enforce the parties’ settlement agreement and to compel arbitration to the
extent any particular disagreements remained. (SR. 75.)

The Circuit Court held an evidentiary hearing on February 12, 2014. (Evidentiary
Tr.) The Circuit Court previously received documentary evidence and arguments from
counsel. (Evidentiary Tr. 1:10-17.) Other than the admission of an affidavit, the only
substantive evidence received at the hearing came in the form of Mr. Kouri’s telephonic
testimony concerning the parties’ mediation sessions. (Evidentiary Tr. 3:1-17.)

The Circuit Court then entered its findings of fact, conclusions of law, and order
denying the Paweltzkis’ motion to enforce settlement agreement and to compel
arbitration. (Appellant-Appx. 56-66) (July 31, 2014 Findings of Fact, Conclusions of
Law, and Order on Defendants’ Motion to Enforce Settlement.) According to the Circuit

Court, “there was not a meeting of the minds on all the material issues involving the
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partnership.” (Appellant-AppX. 44) (Conclusion of Law, 1 42.) The Circuit Court
similarly found the parties did not mutually agree to arbitrate any disputes they might
have following the mediation sessions. (1d.) (Conclusion of Law, { 44.) Finally, and
alternatively, the Circuit Court concluded that even if the parties had reached a binding
settlement agreement, that Jerry would be entitled to rescind the agreement based on
mistake pursuant to SDCL 53-4-9. (Appellant-Appx. 65) (Conclusion of Law, 1 53.)

In the years that followed, the Circuit Court entered orders enforcing a majority of
the terms of the parties’ settlement agreement. First, on May 8, 2015, the Circuit Court
entered an Order which held the parties had, either through an implied agreement,
through ratification, or both, reached an enforceable settlement with respect to: the
Partnership’s real property; the Paweltzkis’ buying-out of Jerry’s interest in the
farmstead; the equipment draft; allocation of Partnership debt related to a Sunflower disc;
ownership of miscellaneous accessories such as a sprayer, grain cart, tractor cab, and
planter; and the classification of certain Partnership assets as being either personal
property or fixtures. (Appellant-Appx. 86-109) (May 8, 2015 Findings of Fact,
Conclusions of Law, and Order on Defendants” Motion to Enforce Settlement.) And
second, on December 8, 2016, the Circuit Court entered an Order effectuating the
disposition of several hundred smaller pieces of equipment, tools, and odds and ends.
(Appellant-Appx. 110-112) (December 8, 2016 Order Enforcing Settlement Agreement.)

Following these two Orders, the only remaining issues were as follows: (1)
valuation of Partnership livestock, crops, and a few small property items (e.g., electric
fences, gates, posts, cattle panels) with a “true up” payment owed to Jerry for one-third of

the remaining total value; (2) Jerry’s breach of contract and fiduciary duty claims for
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damages; and (3) the Paweltzkis’ legal claims for misappropriation damages (breach of
contract and fiduciary duty, civil theft, and conversion) and the equitable unjust
enrichment claim. Ultimately, these items were resolved at trial in January 2020. Notably,
in the various affidavits filed by Jerry opposing enforcement of the settlement, he did not
assert any “misunderstanding” or “mistake” with respect to the Paweltzkis getting the
Partnership’s livestock and crops in exchange for mutual releases of the parties’ legal and
equitable claims. (SR. 38, 120, 659, and 807.)

As pertinent to this appeal, the Paweltzkis introduced evidence supporting their
unjust enrichment claim, almost all of which the Circuit Court described as “properly and
fully supported by the testimony of the witnesses.” (Appellant-Appx. 116) (January 30,
2020 Memorandum Opinion.) Exhibit 200 is a top-level summary of Jerry’s
misappropriation, by category, by year from pre-2000 through 2011, showing that Jerry
misappropriated $1,124,135 in Partnership assets. (SR 3234.) Exhibits 201 through 216
are more detailed summaries by category (e.g., by vendor or type of misappropriation) of
Jerry’s misappropriation along with citations to pages in the supporting binder of
documents for each line item. (SR. 3235-3259.) The aforementioned supporting binder of
documents is divided by vendor/misappropriation type, page-numbered to correspond to
each line item in the detailed summaries (Ex. 201-216), and appears as Exhibits 217
through 238. (SR. 3260-4855) (1,595 pages of supporting documents.) Finally, the
following witnesses supported the accuracy of the top-level misappropriation summary
(Ex. 200), the detailed categorical summaries (Exs. 201-216), and the supporting binder
of documents (Exs. 217-238): Larry Paweltzki (Trial Tr. 957:16 — 957:24, 959:21 —

980:22), Roger Paweltzki (Trial Tr. 1038:5 — 1055:7), Alyce Paweltzki (Trial Tr. 1084:15
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—1110:5), and forensic accounting expert Eric Hansen of Eide Bailly (Trial Tr. 1134:10 —
1137:21, 1137:22 — 1148:23.)

The parties’ legal claims were submitted to the jury and were resolved in favor of
Jerry. (SR. 2454.) The parties’ equitable claims, including the Paweltzkis’ unjust
enrichment claim, were adjudicated by the Circuit Court. (Appellant-Appx. 116-121)
(January 30, 2020 Memorandum Opinion.) The Circuit Court concluded the affirmative
defense of laches completely barred the Paweltzkis’ unjust enrichment claim. (Appellant-
Appx. 120-21.) The Paweltzkis then moved the Circuit Court to reconsider. (SR. 1339-
41.) On February 28, 2020, the Circuit Court denied the Paweltzkis’ motion for
reconsideration. (SR. 1439.)

Both parties also submitted proposed findings of fact, conclusions of law, and a
judgment for the Circuit Court’s consideration. Each of the parties also submitted
objections to the other side’s proposed findings and conclusions. (SR. 1372-83; SR.
1402-03.) However, the Circuit Court did not resolve the parties’ objections or reconcile
the parties’ proposed findings and conclusions. Rather, the Circuit Court executed both
sets of proposed findings of fact and conclusions of law, and the judgments. (Appellant-
Appx. 122-139; 140-149.)

It is unclear from the Clerk of Court’s indices which executed set of findings,
conclusions, and the judgment is which. The distinction matters because the parties’
findings and conclusions are inconsistent with one another. The two judgments do not
materially differ. Based on Chronological Index and the timestamps on the documents, it
appears the first set at SR. 1414-26 (Appellant. Appx-122-139) (signed 2/27/2020 at

3:58:455 PM) is the set submitted by Jerry, and the second set at SR. 1428-38 (Appellant-
9



Appx. 140-149) (signed 2/27/2020 at 4:01:47 PM) is the set submitted by the Paweltzkis.
Notice of Entry of the Judgment was filed on March 2, 2020. (SR. 1443). This appeal
followed.

ARGUMENT

l. The Circuit Court Erred When it Denied the Paweltzkis’ Motion to Enforce
Settlement Agreement and to Compel Arbitration

A. Standard of Review

The Circuit Court’s findings of fact are reviewed under the clearly erroneous
standard. SDCL 15-6-52(a). “A finding is clearly erroneous when although there is
evidence to support it, the reviewing court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.” Eagle Ridge Estates
Homeowners Ass'n, Inc. v. Anderson, 2013 S.D. 21, 12, 827 N.W.2d 859, 864
(quotation omitted). Findings are also said to be clearly erroneous when they are made
“against a clear preponderance of the evidence or not supported by credible evidence.”
Nylen v. Nylen, 2015 S.D. 98, q 14, 873 N.W.2d 76, 80. The Circuit Court’s conclusions
of law are reviewed de novo and with no deference to the Circuit Court’s ruling.
Leonhardt v. Leonhardt, 2014 S.D. 86, § 15, 857 N.W.2d 396, 400.

“The law favors the compromise and settlement of disputed claims.” Lewis v.
Benjamin Moore & Co., 1998 S.D. 14, 9 8, 574 N.W.2d 887, 888. “Trial courts have the
inherent power to summarily enforce a settlement agreement as a matter of law when the
terms of the agreement are clear and unambiguous.” 1d. (internal quotations and emphasis
removed). Settlement agreements are governed by the rules of contract. 1d., at 9. “An

agreement exists when the following elements are present: (1) the parties are capable of
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contracting; (2) the parties consent to the agreement; (3) the agreement is for a lawful
object; and (4) the parties have sufficient cause or consideration.” In re Estate of
Neiswender, 2003 S.D. 50, { 15, 660 N.W.2d 249, 252. Here, the only element in dispute
IS whether the parties consented to the terms of their settlement agreement.

The consent of contracting parties must be free, mutual, and communicated to one
another. SDCL 53-3-1. In this case, the only question is whether the parties’ consent was
mutual. As this Court has explained,

To form a contract, there must be a meeting of the minds or mutual assent

on all essential terms. Mutual assent refers to a meeting of the minds on a

specific subject and does not exist unless the parties all agree upon the same

thing in the same sense. To determine whether there was mutual assent, the

court looks at the words and conduct of the parties.

Arrowhead Ridge I, LLC v. Cold Stone Creamery, Inc., 2011 S.D. 38, { 11, 800 N.W.2d
730, 734 (emphasis added) (internal citations and quotations omitted). The emphasized
language is particularly important here given the conduct of the parties following the
second mediation.

While the parties’ agreement “must be sufficiently definite to enable a court to
give it an exact meaning,” this Court has recognized that “absolute certainty is not
required; only reasonable certainty is necessary.” Weitzel v. Sioux Valley Heart Partners,
2006 S.D. 45, 9 23, 714 N.W.2d 884, 892 (quotations omitted). “Minor points
implementing the agreement, though not listed, can be implied as necessary to carry out
the terms of the agreement.” Melstad v. Kovac, 2006 S.D. 92, 1 22, 723 N.W.2d 699, 707
(quotation omitted). “Once there is an agreement on the terms of the contract, a contract

is formed even though [the parties] intend to adopt a formal document with additional

terms at a later date.” Setliff v. Akins, 2000 S.D. 124, 1 14, 616 N.W.2d 878, 885 (citation
11



omitted). This is so “[e]ven when parties change their minds” after the agreement was
reached. Id. at § 14.

Finally, “[e]ven if the contract could be deemed defective or incomplete,” the
parties may ratify the agreement. Ziegler Furniture & Funeral Home, Inc. v. Cicmanec,
2006 S.D. 6, 31, 709 N.W.2d 350, 358. “Ratification can either be express or implied
by conduct.” Id. (quotation omitted). “A contract is ratified when an act by which an
otherwise voidable and, as a result, invalid contract is conformed, and thereby made valid

and enforceable.” 1d. (quotation omitted).

B. Argument

The Circuit Court’s findings of fact that the parties did not reach an enforceable
agreement following the April 23, 2013, mediation are clearly erroneous. Likewise, the
Circuit Court’s conclusions of law that the parties did not reach a meeting of the minds
and that, even if they did, Jerry would be entitled to rescind the parties’ agreement are
contrary to law. Thus, this Court should reverse the Circuit Court and hold Jerry to the
agreement he reached with the Paweltzkis over seven years ago.

The first mediation held on February 15, 2013, resolved the following:
distribution of the Partnership’s real property; divvying up of the Partnership’s equipment
through a “draft” procedure, with certain items going to Jerry and not subject to the draft;
an apportionment of crops and crop receivables; and a distribution of all Partnership
livestock to the Paweltzkis. The parties also agreed to release each other from their
respective claims and to dismiss this lawsuit, with prejudice, with all parties bearing their
own costs. A handful of other matters were addressed, too. These terms are all clearly and

unambiguously reflected in the settlement confirmation e-mail sent by Mr. Kouri to the
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parties on February 16, 2013. (Appellant-Appx. 4-5) (December 6, 2013, Affidavit of
Mitchell A. Peterson, Ex. 1.)

Jerry, through his counsel, confirmed the accuracy of Mr. Kouri’s summary of the
agreement. (Appellant-Appx. 6) (Ex. 2.) The only issue he raised was to the list of
Partnership equipment that would be used during the draft procedure. (1d.) Thus, other
than this singular issue, the parties were mutually agreeable to the settlement terms
reached. Arrowhead Ridge I, LLC, 2011 S.D. 38, at { 11.

A complete list of Partnership equipment was one of the issues addressed at the
April 23, 2013, mediation, where that and a handful of other ancillary issues were
resolved. As before, Mr. Kouri sent a settlement memorandum to the parties confirming
the terms of the agreement reached. (Appellant-Appx. 9-12) (December 6, 2013,
Affidavit of Mitchell A. Peterson, Ex. 4.) The parties agreed to incorporate Mr. Kouri’s
February 15, 2013, settlement memorandum by reference. (1d.) Accordingly, the parties
did not revisit the major points resolved by the first mediation, i.e., the distribution of real
estate, crops and crop receivables, and livestock. In addition, the parties reaffirmed their
prior agreement to release each other from their respective claims and to dismiss the
lawsuit, with prejudice, with all parties bearing their own costs. (Id.)

As for the equipment draft, the parties agreed certain items would go to the parties
ahead of time and the rest would be handled through another draft using the Wieman list.
(1d.) Other matters, such as the ownership of a few augers and silage unloaders, were also
addressed. (Id.) The parties also agreed the Paweltzkis would buy-out Jerry’s interest in
non-Partnership land where Roger Paweltzki lived. (Id.) In addition, the parties agreed

their attorneys would execute Mr. Kouri’s settlement memorandum, and that its terms
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“are binding on the parties pending preparation of final settlement documents by
counsel.” (Id.) Again, these terms are all clearly and unambiguously set forth in Mr.
Kouri’s correspondence to the parties. Neither party objected to Mr. Kouri’s
memorandum, or otherwise indicated it did not accurately reflect the settlement terms as
mutually agreed upon by the parties.

Confirming as much, Mr. Kouri was the only witness who testified at the
February 12, 2014, evidentiary hearing. He testified that, other than the February 17,
2013, correspondence from Jerry’s counsel regarding the equipment list to use for the
draft procedure, he received no other objections or concerns from the parties with his
summaries of what was resolved during the two mediations. (Evidentiary Tr. 10:20-11:4.)

Mr. Kouri likewise confirmed that the sticking points that had been identified
following the first mediation had all been resolved. For example, the first mediation
concluded with the Paweltzkis’ receiving all Partnership livestock. (Appellant-AppX. 4-5)
(December 6, 2013 Affidavit of Mitchell A. Peterson, Ex. 1); (see also Appellant-Appx.
30-31) (February 10, 2014 Supplemental Affidavit of Mitchell A. Peterson, Ex. 8) (email
from opposing counsel) (“I’'m not sure that I agree the milking operation continued to be
a partnership endeavor after February 15 as the livestock all went to Roger/Larry.”)
(emphasis added). While unrelated to the disposition of livestock, Jerry later claimed
there was a dispute over who should own proceeds from the sale of thirteen (13) head of
fat cattle that were sold prior to the first mediation. That item was specifically addressed
in the second mediation (Appellant-Appx. 9-12) (December 6, 2013 Affidavit of Mitchell
A. Peterson, Ex. 4), and Mr. Kouri agreed that “whatever that dispute was, that got

resolved at the second mediation.” (Evidentiary Tr. 7:20-25.)
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As noted above, the only issue about which Jerry ever voiced disagreement during
the mediation sessions was the equipment list for the draft. This, too, was specifically
resolved at the second mediation. (Appellant-Appx. 9-12) (December 6, 2013 Affidavit
of Mitchell A. Peterson, Ex. 2.) Mr. Kouri likewise confirmed, following the second
mediation, that “I don’t recall any disputes as to the equipment at that point. In fact, I
thought we pretty much had figured it out over the course of the two mediations and
reached an agreement as to the mechanics of the draft as set forth in the memorandum.”
(Evidentiary Tr. 9:19-10:2.) Mr. Kouri also testified that, while there were discrete items
the parties had not entirely resolved, he

... viewed [the two mediation settlements] as concrete agreements with the

understanding that the parties had in place a mechanism for the division of

equipment, and that to the extent there were ongoing issues with regarding

-- or with regard to either the procedure for division or whatever may have

been involved in the draft, that those would have been issues that had been

subject to subsequent arbitration.

(Evidentiary Tr. 21:4-11); (see also Evidentiary Tr. 16:6-16) (explaining “I really did
think we had in a place a mechanism that was going to take care of the issues that we had
addressed, the major problems or the major sticking points,” and that “I think the
expectation was that if we got the big things taken care of, the small things like tools
would just sort of take care of themselves.”) Lastly, while not reflected in Mr. Kouri’s
settlement memorandum, the parties agreed any further disputes that may arise would be
submitted to arbitration with Mr. Kouri acting as arbitrator. (Evidentiary Tr. 13:14-19.)
Also of importance is the conduct of the parties following the second mediation.

Arrowhead Ridge I, LLC, 2011 S.D. 38, atq 11 (“To determine whether there was mutual

assent, the court looks at the words and conduct of the parties.”); see also Ziegler
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Furniture & Funeral Home, Inc., 2006 S.D. 6, at § 31 (“Even if the contract could be
deemed defective or incomplete, this conduct constitutes ratification.”) Following the
second mediation, the parties began carrying out the settlement terms, and also began the
equipment draft with each party, including Jerry, taking possession of some of the
property chosen in the draft. (Appellant-Appx. 2) (December 6, 2013 Affidavit of
Mitchell A. Peterson, at { 10); (see also Appellant-Appx. 30-31) (February 10, 2014
Supplemental Affidavit of Mitchell A. Peterson, Ex. 8) (email from opposing counsel
noting “Jerry had no control over the dairy operation after February 15,” the date of the
first mediation, and “that the dairy operation became [the Paweltzkis’] operation
following our February 15 mediation.”) Thus, the conduct of the parties likewise shows
they believed they had reached a binding settlement agreement. Alternatively, even if the
settlement agreement was initially defective, the parties’ conduct in carrying out its terms
demonstrates the parties had ratified it.

Finally, the words of Jerry’s counsel are consistent with the parties having
reached a settlement agreement. Neiswender, 2003 S.D. 50, at q 16 (“Communications by
counsel are binding on the parties”). Again, following the first mediation, Jerry’s counsel
affirmed that Jerry’s concerns were limited to the equipment list for the draft, and that he
was not attempting to “back out of the agreement.” (Appellant-AppX. 6) (December 6,
2013 Affidavit of Mitchell A. Peterson, Ex. 2.) That there must first be an agreement
before a party could attempt to back out of it is self-evident. Likewise, following the
second mediation and after the parties had begun carrying out their settled terms, Jerry’s
counsel suggested with respect to certain issues the parties were working through that

they “should simply schedule a couple of days to arbitrate these issues with Lon Kouri
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for later this summer][.]) (Appellant-Appx. 30-31) (February 10, 2014 Supplemental
Affidavit of Mitchell A. Peterson, Ex. 8.) This statement, too, aligns with the fact the
parties had agreed to submit any residual issues between them to arbitration with Mr.
Kouri acting as arbitrator.

In sum, at this time the following had been established:

(1) Mr. Kouri’s April 23, 2013, settlement memorandum clearly and unambiguously
set forth the terms of the parties’ settlement agreement, which was never objected
to by Jerry;

(2) While Mr. Kouri’s settlement memorandum was not signed, its terms plainly
contemplated the parties had agreed to be bound by it, and under South Dakota
law “a contract is formed even though [the parties] intend to adopt a formal
document with additional terms at a later date.” Setliff, 2000 S.D. 124, § 14; see
also In re Estate of Neiswender, 2003 S.D. 50, at 11 6-7 (accepting agreements
evidenced by the exchange of correspondence between counsel, even when there
are variances in minor details);

(3) Mr. Kouri, the only disinterested witness testified at the evidentiary hearing that:
(a) the parties reached “concrete agreements” on a resolution of the lawsuit and a
disposition of the major affairs affecting the Partnership dissolution; (b) whatever
issues remained would be wrapped up between the parties as needed; and (c) if
the parties were unable to resolve those ancillary issues themselves, they had
agreed to submit them to Mr. Kouri for resolution through arbitration; and

(4) The parties’ conduct and the words of their counsel following the second
mediation demonstrate they understood they had reached a settlement agreement.
Arrowhead Ridge I, LLC, 2011 S.D. 38, at  11; Neiswender, 2003 S.D. 50, at {
16. Alternatively, even if the agreement could have been deemed ineffective, the
parties’ conduct signified that the parties had ratified the agreement. Ziegler
Furniture & Funeral Home, Inc., 2006 S.D. 6, at  31.

Thus, under South Dakota law, the parties had at this time reached an enforceable
agreement, regardless of whether Jerry later changed his mind. Setliff, 2000 S.D. 124, {
14. The “misunderstandings” Jerry later alleged after changing his mind were immaterial

and de minimis, amounting to about one-half of 1% of the total value of Partnership

property. (SR. 283-303; SR. 439-480.) Importantly, in response to efforts to enforce the
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settlement, Jerry failed to allege any misunderstanding regarding the Paweltzkis receiving
Partnership livestock and crops in exchange for the parties mutually releasing one
another, which were the issues tried to the jury and court. (SR. 38, 120, 659, and 807.)

Against this backdrop, the Circuit Court’s findings and conclusions to the
contrary and its denial of the Paweltzkis’ motion to enforce settlement agreement and to
compel arbitration are in clear error. The Circuit Court relied on an after-the-fact affidavit
filed by Jerry, wherein Jerry claimed there were a number of contingencies to the parties’
settlement agreement and various “misunderstandings” he had about to what, in fact, the
parties agreed. (SR. 120-86.) For example, Jerry claimed confusion over whether certain
structures like gates and fences were included in the real estate transfers as fixtures, and
whether debt associated with a Sunflower disc selected by Larry in the draft should be
paid by Larry or the Partnership (despite everyone expressly agreeing all Partnership debt
is split three ways). (Id.) Jerry also claimed uncertainty over whether attachments and
add-on items like movable GPS units should be included along with equipment selected
in the draft. (Id.) Jerry asserted he had not received some of the hay to which he was
entitled, an assertion the Circuit Court found to be wholly without merit. (Id.); (Appellant
Appx. 119.)

However, none of these alleged uncertainties had been raised by Jerry during the
parties’ mediation sessions, and no objections were made to Mr. Kouri’s settlement
memorandum confirming the terms of the parties’ agreement. Notably, after having a
chance to view Jerry testify, the Circuit Court later found him not to be a credible
witness. (Appellant-Appx. 116) (finding Jerry not “to be a very credible witness,” that his

“testimony and positions on the issues for the Court to decide were not properly
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supported by the evidence” and that “his position concerning 42 unaccounted-for, or
missing heifers to be completely preposterous.”)

Nonetheless, according to the Circuit Court, Jerry’s claimed misunderstandings
meant the “parties reached an understanding as to the division of real property of the
parties, but there were a number of unresolved issues” that had yet to be agreed upon.
(Appellant-Appx. 58) (Finding of Fact, { 19.) The Circuit Court opined that the
settlement had left open essential terms. (Appellant-Appx. 63) (Conclusion of Law, { 36.)
Further, the Circuit Court held that “[a]lthough the parties reached an agreement on many
of the partnership issues and attempted to resolve all the remaining disputed issues
involving the partnership, the court finds that there was not a meeting of the minds on all
the material issues involving the partnership,” including the agreement to arbitrate future
disputes. (Appellant-Appx. 64) (Conclusions of Law, 11 41-42.) Finally, because the
Circuit Court found “there were several material mistakes of fact” between the parties,
that Jerry would be entitled to rescind the agreement even if a binding settlement had
been reached. (Appellant-Appx. 65) (Conclusion of Law, 1 51.)

The Circuit Court’s finding the agreement reached involved only “the division of
the real property” goes “against a clear preponderance of the evidence or [is] not
supported by credible evidence.” Nylen, 2015 S.D. 98 at  14. Jerry never expressed any
genuine disagreement that the parties had reached an agreement to divvy up the
Partnership’s crops and livestock, in addition to its real property, along with the parties
mutually exchanging a release and dismissal of each other’s claims. Critically, those were

the material terms of the deal. LaMore Rest. Grp., LLC v. Akers, 2008 S.D. 32, 117, 748
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N.W.2d 756, 762 (defining “material terms” as those “dealing with significant issues”
between the parties).

For context, the Wieman appraisal listed the value of the Partnership’s real estate
at $4,629,330, and its livestock at $339,873.00. (SR. 148-152) (copy of Wieman
appraisal appended to Jerry’s affidavit). The Partnership was a multi-million dollar
enterprise. Yet the issues raised by Jerry in his affidavit concerned no more than $30,000
- $35,000 at most. In fact, shortly after the Circuit Court denied the Paweltzkis’ motion to
enforce settlement and to compel arbitration, the Paweltzkis filed a separate motion to
enforce a portion of the settlement by agreeing to “Jerry’s version” of events. (SR. 264-
77.) When that motion was granted, Jerry received a mere $9,700.00 along with the
accessories he alleged should have gone with some of the drafted equipment. (Appellant-
Appx. 86-109) (May 8, 2015 Findings of Fact, Conclusions of Law, and Order on
Defendants’ Motion to Enforce Settlement.) Thus, the items Jerry took issue with in his
affidavit were not material. Jerry simply changed his mind, which the law does not entitle
him to do. Setliff, 2000 S.D. 124 at  14.

For the same reason, the Circuit Court’s conclusion that there were “several
material mistakes of fact” between the parties is also erroneous. While the parties may
have not resolved all the minutiae related to the dissolution of the Partnership, the parties
had agreed upon the material terms of a deal that would have apportioned more than 99%
of Partnership assets and settled the lawsuit. The misunderstandings allegedly harbored
by Jerry were not material and thus would not be sufficient to vitiate the parties’
agreement. SDCL 53-4-9 (defining mistake of fact); Schaefer v. Sioux Spine & Sport,

Prof. LLC, 2018 S.D. 5, 1 20, 906 N.W.2d 427, 434 (a mistake “must go to the essence of
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the object in view, and not be merely incidental” to vitiate a contract). Rather, Jerry’s
approach toward mediation can be summarized as either withholding his true
expectations during the mediation sessions, or by simply inventing new ones after the
fact. But Jerry’s subsequent change (or sleight) of heart cannot abrogate the parties’
settlement agreement. Setliff, 2000 S.D. 124, at { 14. Reviewing the entire evidence, this
Court should conclude the Circuit Court’s findings to the contrary are clearly erroneous.
Eagle Ridge Estates Homeowners Ass'n, Inc., 2013 S.D. 21, at { 12.

The Circuit Court also overlooked that the parties had begun carrying out the
agreement’s terms and acting consistent with those terms. In fact, the Circuit Court
appears not to have considered the parties’ conduct following the April 23, 2013,
mediation in its analysis at all. But that conduct is highly relevant to the question of
whether the parties mutually assented to the agreement’s terms—which the Circuit Court
concluded the parties had not—as well as whether the parties had ratified the agreement.
Arrowhead Ridge I, LLC, 2011 S.D. 38, at 1 11; Ziegler Furniture & Funeral Home, Inc.,
2006 S.D. 6, at { 31. The Circuit Court thus erred by merely concluding the parties did
not share a mutual understanding of the material terms reached without considering their
conduct. Likewise, the Circuit Court should have considered whether that conduct
indicated the parties had ratified the agreement, assuming it was initially defective.
Again, reviewing the entire evidence, this Court should conclude the Circuit Court clearly
erred. Eagle Ridge Estates Homeowners Ass'n, Inc., 2013 S.D. 21, at { 12.

Finally, the Circuit Court also erred when it concluded the parties did not agree to
submit any remaining small issues to arbitration with Mr. Kouri acing as arbitrator. On

this point, Mr. Kouri testified as follows:
21



Q: Did the counsel indicate that their clients agreed to resolve disputes with you as
the arbitrator?

A: Yes[.]
(Evidentiary Tr. 13:14-19) (emphasis added) (adding “although at that time I do think
that there was -- at least the thought was that after that second mediation everybody really
thought that we sort of had things in hand.”) Thus, the only disinterested witness
confirmed the parties had agreed to submit any dispute that might arise in the future
between the parties to arbitration with Mr. Kouri as arbitrator. The Circuit Court’s
findings and conclusions to the contrary are thus erroneous. Nylen, 2015 S.D. 98 at { 14.
In summary, the parties reached a binding and enforceable settlement agreement
following the April 23, 2013, mediation. The Circuit Court’s findings of fact to the
contrary are clearly erroneous, and its legal conclusions that the agreement lack mutuality
are contrary to law. The Circuit Court’s conclusions that the agreement could be
rescinded based upon mistake are also erroneous. In addition, the Circuit Court erred
when it did not consider whether the parties had ratified the agreement even if the
agreement was initially unenforceable. For each and all of these reasons, this Court
should conclude the parties’ April 23, 2013, settlement agreement was enforceable, and
reverse the Circuit Court.

1. Alternatively, the Circuit Court Erred When it Held the Defense of Laches
Completely Barred the Paweltzkis’ Unjust Enrichment Claim

C. Standard of Review

Whether the Circuit Court utilized the correct legal standard in applying the
defense of laches is a question of law this Court reviews de novo. Clarkson & Co. v.

Cont'l Res., Inc., 2011 S.D. 72, 4 10, 806 N.W.2d 615, 618. If the Circuit Court’s
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application of the defense was correct, then the clearly erroneous standard applies to the
Circuit Court’s factual findings. Id. The Circuit Court’s ultimate legal conclusion of
whether the defense applies is reviewed de novo. Webb v. Webb, 2012 S.D. 41, 1 10, 814
N.W.2d 818, 822 (“We review de novo a court's ruling on the applicability of the
doctrine of laches”); Wehrkamp v. Wehrkamp, 2009 S.D. 84, § 11, 773 N.W.2d 212, 216
(same); In re Admin. of C.H. Young Revocable Living Tr., 2008 S.D. 43, 1 7, 751 N.W.2d
715, 717 (same); but see Clarkson, 2001 S.D. 72, at 4 10 (. . . its application of the
doctrine is reviewed for abuse of discretion™).

Laches is an affirmative defense founded in equity. Clarkson & Co., 2011 S.D.
72, at 1 12. To be entitled to it, Jerry was required to prove the following elements: (1)
the Paweltzkis had full knowledge of the facts upon which their claims are based; (2)
regardless of that knowledge, the Paweltzkis engaged in an unreasonable delay before
commencing suit; and (3) that allowing the Paweltzkis to maintain the suit would
prejudice Jerry. Webb, 2012 S.D. 41, at § 10. However, “[p]rejudice will not be inferred
from the mere passage of time.” Id. “Thus, mere delay, short of the statute of limitations,
will not estop a party from asserting his right . . . unless he has been guilty of some act,
declaration, or statement that has, in some manner, misled the other party to his
prejudice.” Burch v. Bricker, 2006 S.D. 101, § 15, 724 N.W.2d 604, 609 (quotation

omitted) (alteration in original).

D. Argument

1. The Circuit Court’s Findings and Conclusions
As a threshold matter, this Court should be aware of the discrepancies created by

the Circuit Court’s entry of two sets of findings of fact and conclusions of law. The
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Circuit Court initially issued a memorandum decision addressing the parties’ equitable
claims, including the Paweltzkis’ unjust enrichment claim, which should be considered as
context for this issue. (Appellant-Appx. 116-121) (January 30, 2020 Memorandum
Opinion.) First, the Circuit Court made a number of credibility findings. The Circuit
Court found “the defendants’ witnesses to be truthful and credible” and “[a]lmost all of
the defendants’ facts and evidence were properly and fully supported by the testimony of
the witnesses.” (Appellant-Appx. 116.) In contrast, the Circuit Court “did not find the
plaintiff to be a very credible witness” and “the plaintiff’s testimony and positions on the
issues for the Court to decide were not properly supported by the evidence. In fact, the
Court found his position concerning 42 unaccounted-for or missing heifers to be
completely preposterous.” (1d.)

The Circuit Court went on to resolve a number of asset valuation items, and then
held the defense of laches completely barred the Paweltzkis’ unjust enrichment claim.
Specifically, the Circuit Court opined as follows:

The Court has considered the defendants’ claims for unjust
enrichment. Based on the testimony and evidence presented, the Court
believes the defense of laches applies to the defendants’ unjust enrichment
claim. The witnesses, especially Alyce Paweltzki, was adamant that she and
the defendants were aware of the plaintiffs inappropriate activities as early
as 2001 or before. Her testimony was that she and the defendants were
certain of the plaintiff’s misconduct during the time she and Larry were in
charge of the partnership books. 2001 was the last year she was in charge
of the partnership books.

The Court believes that the defendants knew and did not take
appropriate action concerning the plaintiff’s improper conduct. The Court
finds this delay to be unreasonable. Therefore, the Court will not award

anything to the defendants under the claim of unjust enrichment.

(Appellant-Appx. 120-21.)
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As previously noted, both parties submitted proposed findings of fact, conclusions
of law, and a judgment for the Circuit Court’s consideration, and each party also
submitted objections to the other side’s proposed findings and conclusions. (SR. 1372-83;
SR. 1402-03.) However, the Circuit Court did not resolve the parties’ objections or
reconcile the parties’ proposed findings and conclusions. Rather, the Circuit Court
executed both sets of proposed findings of fact and conclusions of law, and the
judgments. (Appellant-Appx. 122-139; 140-149.) The judgments are not materially
different.

The distinction between the two sets of proposed findings and conclusions
matters, however, because the set submitted by Jerry omits entirely the Circuit Court’s
credibility findings while inserting numerous claimed facts that the Circuit Court never
found. By way of a single example, Jerry’s findings state, “No evidence suggests that
Jerry’s actions or retention of property he obtained while actively engaged in [the
Partnership] was unjust.” (Appellant-Appx. 37) (Jerry’s Finding of Fact, § 37.) The
Circuit Court never made such a finding. To the contrary, the Circuit Court largely found
all of the Paweltzkis’ “facts and evidence were properly and fully supported by the
testimony of the witnesses.” (Appellant-Appx. 116.)

Jerry’s conclusions likewise claim, “[the Paweltzkis] failed to prove their unjust
enrichment claim, as they failed to establish any of the elements of unjust enrichment as
shown by the above and forgoing Findings of Fact.” (Appellant-Appx. 135) (Jerry’s
Conclusion of Law, 9 3.) The Circuit Court never concluded that the Paweltzkis’ unjust
enrichment claim failed for lack of proof. Instead, the Circuit Court held the claim was

barred by the affirmative defense of laches, which necessarily presupposes the claim had
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otherwise been proven. Stated another way, if the Circuit Court had concluded the unjust
enrichment claim had not been proven, then the Circuit Court never would have needed
to consider whether laches (or other affirmative defenses) applied at all.

In contrast, the findings and conclusions submitted by the Paweltzkis essentially
break the Circuit Court’s memorandum into numbered sentences, and are otherwise
consistent with what the Circuit Court decided. The Circuit Court’s entry of both sets of
findings and conclusions would ordinarily warrant a remand because the inconsistencies
between the two sets make meaningful appellate review of what the Circuit Court
actually decided impossible. Wiswell v. Wiswell, 2010 S.D. 32, 1 10, 781 N.W.2d 479,
482. However, the Paweltzkis submit that because their proposed set of findings and
conclusions is both consist with the Circuit Court’s memorandum opinion and also
entered by the Circuit Court subsequent to those submitted by Jerry, that the Circuit
Court intended for the Paweltzkis’ submission to be controlling. This view would be
consistent with Rule 52(a), which permits the Circuit Court to modify its findings and
conclusions. However, if this Court disagrees, then the matter must remanded for the
Circuit Court to enter a new, singular set of findings of fact and conclusions of law.

2. The Circuit Court’s Adjudication of the Unjust Enrichment
Claim

The Circuit Court erred 1n its adjudication of the Paweltzlkis’ unjust enrichment
claim. The Paweltzkis introduced evidence at trial showing Jerry had unjustly enriched
himself by misappropriating over $1,000,000.00 in Partnership assets during the last
decade of the Partnership’s operation (i.e., from 2000 — 2011). This total is the aggregate

of thousands of transactions that occurred during this time, the evidence for which is
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summarized in Trial Exhibit 200. (SR. 3234.) None of the particular transactions in
question were successfully refuted by Jerry and, as explained previously, the fact the
Circuit Court addressed Jerry’s laches defense presupposes that the Paweltzkis otherwise
had proved their unjust enrichment claim. There would be no reason for the Circuit Court
to consider the defense otherwise.

Notably, the basis for the Circuit Court’s conclusion that laches barred the unjust
enrichment claim was because the Circuit Court found the Paweltzkis knew about Jerry’s
improper conduct for years before bringing suit. (Appellant-Appx. 120-21) (January 30,
2020 Memorandum Opinion) (“The Court believes that defendants knew and did not take
appropriate action concerning plaintiff’s improper conduct.”) According to the Circuit
Court, “this delay [was] unreasonable.” (Id.) However, the Circuit Court’s findings and
conclusions only address the first two elements of laches. Webb, 2012 S.D. 41, at { 10
(explaining the first two elements are full knowledge and unreasonable delay). The
Circuit Court did not address whether allowing the Paweltzkis to maintain the suit would
prejudice Jerry. This omission is critical because prejudice is a necessary element of the
defense. See Wehrkamp, 2009 S.D. 84, at 1 8. And as this Court has explained,
“[p]rejudice will not be inferred from the mere passage of time.” Webb, 2012 S.D. 41, at
1 10. Thus, this Court should conclude the Circuit Court did not follow the correct legal
standard when it adjudicated the Paweltzkis’ unjust enrichment claim. See Clarkson &
Co., 2011 S.D. 72, at 1 10.

More substantively, this lawsuit was commenced in 2012. While the Paweltzkis
disagree the doctrine of laches applies at all, this Court should conclude the defense

cannot apply at least during the last years of the Partnership’s operation (i.e., in 2011,
27



2010, 2009, etc.). Each act of theft or embezzlement committed by Jerry during these
years would give rise to an actionable unjust enrichment claim, and the Paweltzkis could
not “unreasonabl[y] delay before commencing suit” with respect to those claims. Webb,
2012 S.D. 41, at 1 10; see also 30A Corpus Juris Secundum, Equity § 151 (“There can be
no ‘delay’ for purposes of laches until a claim was ripe such that a court could entertain
it.”) For the 2011 claims, for example, the Paweltzkis sued Jerry within one year. That
delay, to the extent there is one, could not be deemed unreasonable. Cf. Conway v.
Conway, 487 N.W.2d 21, 25 (S.D. 1992) (holding laches did not bar a lawsuit
commenced roughly one year after the plaintiff became aware of her cause of action).

The same would be true for at least several years immediately preceding the
commencement of the lawsuit. For example, this Court held in Bonde v. Boland, 2001
S.D. 98, 119, 631 N.W.2d 924, 927, that a delay of five years before commencing suit
was not unreasonable. Likewise, Jerry could not show any prejudice from the Paweltzkis
failing to sue him any sooner during this time. If anything, the opposite is true, as Jerry
managed to pilfer over $376,000 in the last three years of the Partnership’s operation
alone. That Jerry would have to return more ill-gotten gains than if he had been sued
earlier could hardly be prejudicial to him.

The Circuit Court, however, held the Paweltzkis’ claim for unjust enrichment was
entirely barred due to application of laches. The Circuit Court did not explain how, for
example, laches could apply to a claim that was less than a year old, let alone a claim two
years, or three, or four years old, or when the prejudice to Jerry, if any, became sufficient
to warrant the defense. Even if laches could apply to some of the Paweltzkis’ older claims

(i.e., from 2001 or 2002), it cannot apply to the later years of Jerry’s misappropriations.
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Allowing laches to apply to all claims based on Jerry’s bad behavior from years or
decades earlier would cloak Jerry’s theft with immunity before he even misappropriated
partnership assets. Under the Circuit Court’s ruling, even if the Paweltzkis had sued Jerry
the day after he embezzled money in 2011, the claim would be immediately barred based
on Jerry’s theft from a decade prior. Such a rule is inequitable, and it cannot be the law.
Cf. 30A Corpus Juris Secundum, Equity § 3 (“The object of equity is to do right and
justice with some degree of flexibility, and the essence of equity jurisdiction is its
flexibility rather than rigidity”). Accordingly, while the Paweltzkis do not believe laches
applies at all, to the extent it does, the Circuit Court should not have applied it in an all-
or-nothing fashion. Thus, the Court should reverse the Circuit Court’s conclusion that
laches bars entirely the Paweltzkis’ unjust enrichment claim.

CONCLUSION

The Circuit Court erred when it denied the Paweltzkis’ motion to enforce
settlement and compel arbitration. This Court should conclude the parties reached a
binding settlement agreement following the April 23, 2013, mediation session, or that the
parties subsequently ratified that agreement, and that the same should be enforced.
Alternatively, this Court should conclude the Circuit Court erred when it held the defense
of laches wholly barred the Paweltzkis’ unjust enrichment claim. Thus, under either
outcome, the Circuit Court should be reversed.

REQUEST FOR ORAL ARGUMENT

Appellants respectfully request oral argument.
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Dated at Sioux Falls, South Dakota, this 17th day of July, 2020.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: 88

COUNTY QF MCCOOK ) FIRST JUDICIAL CIRCUIT
GERALD PAWELTZKI, CIV.12-114

Plaintiff,

Vs. AFFIDAVIT OF MITCHELL A.
PETERSON

ROGER PAWELTZK]I and LAWRENCE
PAWELTZKI,

Defendants.

STATE OF SOUTH DAKOTA )
COUNTY OF MINNEHAHA ) 5

MITCHELL PETERSON, being duly sworn on his oath, deposes and states as follows:

1, [ am one of the attorneys for Defendants in the above-captioned matter.

2. The parties agreed to submit this dispute to mediation. On February 15, 2013, we
held a mediation session before Lon Kouri.

3. Attached as Exhibit 1 is a true and correct copy of an email 1 received from Mr,
Kouri on February 16, 2013,

4, Attached as Exhibit 2 is a true and correct copy of an email I received on
February 17, 2013. from Michael Tobin, counsel for Plaintiff.

5 I believe that Plaintiff has farmed parinership land that was allotted to him in the
February 15, 2013 mediation.

6. Plaintiff asserted that some of the items on the kst of partnership property made

by Wieman Auction Service were his personal property and also claimed ownership of several
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bins and other items that Defendants believed were fixtures rather than equipment. Both sides
continued to negotiate these issues, as well as the issue of how to split partnership hay and fuel.

7. When no resolution on the remaining issues was reached, the parties again agreed
to mediation before Mr. Kouri, The second mediation session was on April 23, 2013,

8. Attached as Bxhibit 3 is a true and correct copy of an email I received on April
23, 2010 from Mr, Kouri’s associate.

9, Attached as Exhibit 4 is a true and correct copy of a memorandum Settlement
Agreement drafted by Mr. Kouri that was attached to the email in Exhibit 3. Aside from a minor
error as to the focation of the silage unloaders and the number of alfalfa bales that were to go to
Jerry, this letter accurately summarizes the agreement reached at the mediation.

10,  The parties were able to complete part of the equipment draft. All parties,
including Plaintiff, took possession of some of the property théy had chosen in the draft.

11.  However, the parties were not able 1o agree on whether some of the small
equipment, tools, and various items around the former parinership properties were subject to the
draft, The parties also continued to disagree on how to split up partnership expenses and income
that had accrued during the controversy between the partners.

12.  Attached as Exhibit 5 is a spreadsheet I drafted showing the remaining issues in
the case and the proposals and counterproposals that have been exchanged between the parties as
to the unresolved items.

13, Attached as Exhibit 6 is a true and correct copy of an email I received from
Plaintiff’s counsel on October 31, 2013,

14.  Aftached as Bxhibit 7 is a true and correct copy of an email [ received from

Plaintiff's counsel on November 4, 2013.

Page |2
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-
Dated at Sioux Falls, South Dakota, this_&__ day of December, 2013.

Mitchell Peterson

Subscribed and sworn before me this __ [~ day of December, 2013,

s . Hopt

ASH .HO AN A 1)
LEY M. HOVT Notary Public, South Daldeta
My Commission expires: 1“ ¢ iZGg o)

CERTIFICATE OF SERVICE
The undersigned, one of the attorneys for Defendants, hereby certifies that a true and
cortect copy of the foregoing “ A fidavit of Mitchel] A. Peterson” was served by mail upon:

Michael Tobin

Paul W. Tschetter

Boyce, Greenfield, Pashby & Welk, L.L.P.
P.O. Box 3015

Sioux Falls, SD 57117

Attorneys for Plaintiff
-
on this é day of December, 2013.
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Mitch A. Peterson

From: Lon Kouri <LKouri@mayjohnson.com>
Sent; Saturday, February 16, 2013 2:13 AM
To: mftobin@bgpw.com; Mitch A. Peterson
Subject: Pawletzki v Pawletzki

Mike and Mitch, this confirms the terms of the settlement reached last evening in the above matter. Specifically, the
parties have agreed to dismiss the pending litigation, including the counterclaim, with prejudice, all parties bearing their
respective costs, fees and expenses. As consideration for the dismissal, the parties agree to the foliowing disposition of
partnership praperty:

REAL PROPERTY. Larry and Roger will receive those parcels designated during the mediationas 1,2 and 3 including all
structures attached to those parcels, Gerald will receive parcels 4 and 5, including all structures attached thereto. The
parties will execute such documents as necessary to affectuate the transfer,

EQUIPMENT. The parties agree all equipment on the Wieman Auction list will be distributed by way of a "draft"
whereby each party will be allowed to choose the piece of equipment he desires in the following order. Larry will
choose first, Gerald will pick second and Roger will choose third. After each chooses their first piece, subsequent picks
will be conducted in reverse ascending/descending order until all equipment has been chosen.

it is agreed that the following equipment belongs to Gerald and Is not subject to the above draft procedure:
20’ flatbhed trailer
30' square bale elevator
Army surplus trailer

CROP INSURANCE. All crop insurance proceeds will be paid to Farmers State Bank to reduce the partnership loan. All
partnership loan indebtedness remaining after said payment will be split equally between Larry, Gerald and Roger with
each assuming liability for his 1/3 share,

LIVESTOCK. Larry and Roger will receive all livestock identified on the Wieman liar, including all proceeds from any sale
or disposition thereof,

CROP INVENTORY/RECEIVABLES. Larry and Roger shall be entitled to all partnership crop inventory and receivables
subject to the following:

1). Gerald will be entitled to 1/3 of the hay in inventory along with the silage currently
stored at the Richards place.

2). All prepaid fertilizer/seed of approximately $200,000, will be divided equally
between Larry, Gerald and Roger.

MISCELLANEOUS DEBT/ASSETS, Any other miscellaneous partnership assets or debt not mentioned herein or which may
be acquired/incurred during close out will be split equally between Larry, Gerald and Roger.

GERALD PERSONAL PROPERTY. Gerald will be allowed to remove all of his personal property from the homestead on
"parcel 1" subject to the following:

1). The removal will be supervised by law enforcement officials at a time agreed
upon by all parties.

1
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2). Gerald may not remove any fixtures with the exception of the elk stained glass
window,

LEASED LAND. The partnership has leased 300 acres referved to as the Liberda tand. Larry, Gerald an Roger will each be
entitied to lease 100 acres under that lease, with Gerald leasing either the North or South acres,

please let me kniow if | missed anything. Thanks again to both of you for.all your help in resolving this difficult dispute.
Lon

Sent from my iPad

2
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Mitch A. Peterson

From: Michael Tobin <mftobin@bgpw.com>
Sent: Sunday, February 17, 2013 1:19 PM
TJo: Lon Kouri

Cc Mitch A. Peterson

Subject: Re: Pawletzki v Pawletzki

Lon and Mitch,

Everything looks good except the equipment. We never discussed what list was in play, probably because the equipment
and the agreement to a draft was agreed upon quite ea rly in the day. However, we can't do the Weiman list as we
believe there are a few items that are incorrect on it. We should use the bank list as everyone agrees that it contains
partnership items. There may be a few items to argue about but | don't believe any of them aren't things that can't be
worked out,

And please don't misunderstand, the issue as to which list to use is NOT an attempt to blow this up or back out of the
agreement.

Best regards'

Sent from my iPad

On Feb 186, 2013, at 9:13 AM, "Lon Kour” <LKouri@mayjohnson.com> wrote:

> Mike and Mitch, this confirms the terms of the settlement reached last evening in the above matter. Specifically, the
parties have agreed to dismiss the pending litigation, inciuding the counterclaim, with prejudice, all parties bearing their
respective costs, fees and expenses, As consideration for the dismissal, the parties agree to the following disposition of
partnership property:

>

» REAL PROPERTY. Larry and Roger will receive those parcels designated during the mediation as 1, 2 and 3 including all
structures attached to those parcels. Gerald will receive parcels 4 and 5, including all structures attached thereto. The
parties will execute such documents as necessary to effectuate the transfer,

>

> EQUIPMENT. The parties agree all equipment on the Wieman Auction list will be distributed by way of 2 "draft"
whereby each party will be allowed to choose the piece of equipment he desires in the following order. Larry will
choose first, Gerald will pick second and Roger will choose third. After each chooses their first piece, subseguent picks
will be conducted in reverse ascending/descending order until all equipment has been chosen.

>

> it is agreed that the following equipment belongs to Gerald and is not subject to the above draft procedure:

> 20" flatbed trailer

> 30" square bale elevator
> Army surplus trafler
>

> CROP INSURANCE. Ali crop insurance progeeds will be paid to Farmers State Bank to reduce the partnership loan. All
partnership loan indebtedness remaining after said payment will be split equally between Larry, Gerald and Roger with
each assuming liability for his 1/3 share.

-

- LIVESTOCK. Larry and Roger will receive all livestock identified on the Wieman liar, including all proceeds from any

sale or disposition thereof,

1
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>
- CROP INVENTORY/RECEIVABLES. Larry and Roger shall be entitled ta all partnership crop inventory and receivables

subject to the following:

-

> 1). Gerald will be entitled to 1/3 of the hay in inventory along with the stlage currently
> stored at the Richards place,

>

> 2). Al prepaid fertilizer/seed of approximately $200,000, will be divided equally

> between Larry, Gerald and Roger.

-

» MISCELLANEOUS DEBT/ASSETS. Any other miscellaneous partnership assets or debt not mentioned herein or which
may be acquired/incurred during close out will be split equally between Larry, Gerald and Roger.

-
>~ GERALD PERSONAL PROPERTY. Gerald will be allowed to remove all of his personal property from the homestead on
"Parce! 1" subject to the following:

-

> 1). The removal will be supervised by law enforcement officials at a time agreed

> upon by all parties,

>

> 2). Gerald may not remove any fixtures with the exception of the elk stained glass
> window.

-

> LEASED LAND. The partnership has leased 300 acres referred to as the Liberda land. Larry, Gerald an Roger will each
be entitled to lease 100 acres under that lease, with Gerald leasing either the North or South acres,

=

» Please let me know if | missed anything. Thanks again to both of you for all your help in resolving this difficult dispute.
Lon :

-

> Sent from my iPad

2
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Mitch A. Peterson

From: Teri Fink <tfink@mayjohnson.com>
Sent; Tuesday, April 23, 2013 5:24 PM

To: Paul Tschetter; Mitch A. Peterson
Cc Lon Kouri

Subject: Paweltzki

Attachments: AR-M455N_20130423_160631.pdf

Categories: Urgent

Paul and Mitch,

Attached is a draft of the "Settlement Memorandum". Please get back to us with any changes. Thank you.

Terri Fink

May & Johnson, P.C,

6805 5. Minnesota Ave, Suite 100
P.O. Box 88738

Sjoux Falls, S0 57109-8738

{605) 336-2565

{605) 336-2604 (fax)
tink@mayjchnson.com

Confidentiality Notice

This message is being sent by or on behalf of a lawyer. Itis intended exclusively for the individual or entity to which itis
addressed. This communication may contain information that is proprietary, attorney-client privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, print,
retain, copy or disseminate this message or any part of it. If you have received this message In error, please notify the
sender immediately by telephone at (605) 336-2565 or

1-800-365-4529 or by reply transmission by e-mail, and delete all copies of the message.
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MAY & jouNsoN, p.c.  COPY

A TRADITION OF LBGAL EXCELLENCE

TUCHAND NOE ' 6805 EOUTH MINNESOTA AVENUE, SUITE 100 RETIRED
LON J, KOURI PO, BOX BRT38 %‘aécf;)é&ogson
JEFPD, IREKKE : DAKC
BICHARD L TRAVIS sms;(s:;;ﬁ:s:sm{“;m (aos;sj:;:m R G. MAY (1913:499¢)
Jown B, pLLjoN { HAROLD €. DOYLE (1026-2009)
RIATE ), ARNDT*
JASEIN WY, SHATIKSS
ERIC D DeNURE
BAVID A, GIUDHNAN

Keourk@muplohnsoincont

W ALSO LICHSED |¥ NERNASKA
¢ ALS0 LICENSRE 1N KRINMHESOTA April 23 2013

pwischetter@bgpw.com mpeterson@dehs.com

Paul W, Tschetter Mitchell Peterson

Boycs, Greenfield, Pashby & Welk Davenport, Evans, Hurwitz & Smith

P.O. Box 5015 P.0O. Box 1030

Sioux Falls, SD 57117 Sioux Falls, SD 57101

RE:  Gerald Paweltzki v, Roger & Lawrence Paweltzki
SETTLEMENT MEMORANDTM
Dear Paul and Mitch:

This confirms the terms of the setflerent we reached today in the above matter.
Specifically, the parties have agreed to dismiss the pending litigation, including all counterclaims
(whether asserted or unasserted). The claims will be dismissed with™ prejudice, each party
bearing their respective costs, fees and expenses. In consideration for the dismissal, the parties
also agree that counsel will prepare a mutual release of all claims which will be signed by the
parties. In addition, the parties incorporate the settlement memorandum from Lon Kouri dated
February 16, 2013, which memorandum is incorporated herein by reference. The parties further
agree to the following disposition of property:

EQUIPMENT: The parties agree that Jerry Paweltzki will receive the following equipment:

The 8200 tractor;

The 9610 combine;

The 893 comhead;

The Rogator;

The JD 544 Wheel Loader.

Larry/Roger will receive the following equipment:
Mueller 1000 gallon cooler;

‘Westphalea vacuum pump and piping;
‘Washvat.

Appellant Appx. 009



Counsel
April 23, 2013
Page 2

EQUIPMENT DRAFT: It is agreed that Larry/Roger will be allowed to pick eight items of theix
choice from the Weiman equipment inventory list. After Larry/Roger have made their eight
choices, the remaining items on the list will be picked by way of a draft which will proceed with
Larty having the first pick, Jerry having the second pick and Roget the third pick. From there,
the parties will pick in reverse ascending/descending order until all equipment on the list has
been chosen. -

It is further understood and agreed that the parties shall have antil July 31, 2013, to
remove all equipment chosen during the default from the premises.

SILAGE UNLOADERS: It is agreed that Jerry will receive the fwo silage unloaders which are
attached to the silos on Roger’s place. Larmry and Roger will receive the remainiog four silage
unloaders.

AUGERS: The parties agree there are three augers which will be distributed by draft with
Larry/Roger having the first and second choice of the three augers. Jerry will receive the
remaining auger which is not chosen by LaiTy or Roger.

JERRY’S PERSONAL PROPERTY: Jemy will be allowed to remove all of his personal
propesty from the homestead on «parcel 17, 1t is agreed that he will do so by May 31,2013,

ROGER’S PLACE: It is agreed that the real property commonly known as “Roger’s place” and
which is currently owned jointly by Latry and Jerry will be conveyed as follows:

1. Jemry will convey his one-half interest in the real property, including all buildings or
structures, to Roger. In return for the conveyance of Jerry's one-half interest in the
property, Larry/Roger agree to pay Jerry $50,025.00, .

2. The patties further agree to effectuate closing on the real property as soon as
practicable with payment of said sum due on closing.

MISCELLANEQUS: The parties agree to the following miscellaneouns issues:

1. Jerry will be entitled to retain the three alfalfa bales in dispute at the mediation;

2. Larry and Roger will be entitled to retain the proceeds from the thirteen fat cattle n
dispute at the mediation; -

3. Roger agrees to waive any and all claims he may have against the partnership of any
nature, including all claims for equipment rental, feed, services or related issues.

EXECUTION: The parties agree that they have authorized their attorneys to execute this

Settlement Memorandum on their behalf and that the terms of this Settlernent Memorandum are
binding on the parties pending preparation of final settlement documents by counsel.

Appellant Appx. 010



Cnuns-_el.
Apri] 23,2013
Page 3

Dated: April ,2013

Daged: April , 2013

Gerald Paweltzld

By Their Astorneys,

Pau! Tschetter '

Boyce, Greenfield, Pashby & Welk
P.0. Box 5015

Sioux Falls, SD 57117

336-2424

334-0618 (fax)
pwischetter@bepw.com

Larry Pawelizki
Rogex Paweltzki

By Their dttorneys,
Mifchell Peterson
Davenport, Bvans, Hurwitz & Smith
P.0. Box 1030
Sioux Falls, SD 57101
336-2880
335-3639 (fax)
o 8,001
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Counsel

April 23,2013
Page 4
Very truly yours,
MAY & JOHNSON, P.C.
By
Lon J. Kowri
LIK taf
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Mitch A. Peterson

From: Michael Tobin <mftobin@bgpw.com>
Sent: Thursday, October 31, 2013 1:26 PM
To: Mitch A. Peterson; Paul Tschetter

Ce: Beverly Brady

Subject: RE: Paweltzki

Mitch,

Everything since February was done with the hope that we could actually reach an agreement, Unfortunately, as the
last several months have proven, an agreement cannot be reached. With seemingly every step forward, we collectively
take 1 if not 2 back. Any agreement to arbitrate, to the extent there ever was such an agreement, was certainly
contingent upon the overall agreement of pushing this to an amicable resolution. Selling it all at auction and splitting
the proceeds is the only way 1o get this resolved, pure and simple.

Best regards,

Michael Tobin

Boyce, Greenfield, Pashby & Welk, LLP
P.0. Box 5015

Sioux Falls, SD 57117-5015

{605) 336-2424

From: Mitch A. Peterson [mailto:MPeterson@dehs.com}
Sent: Thursday, October 31, 2013 11:02 AM

To: Michael Tobin; Paul Tschefter

Subject: Paweltzki

So what happened to your client's agreement to arbitrate any unresolved issues? Am I going to have to filea
motion to enforce arbitration?

Best regards,
Miich Peterson

Begin forwarded message:

From: "canondth@dehs.com" <canondth dehs.com>
To: "Catherine A. Miller" <CMiller@dehs.com>, "Mitch A. Peterson” <MPeterson@dehs.com>

Subject: Attached Image

1
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Mitch A. Peterson

From: Michael Tobin <mftobin@bgpw.com>

Sent: Monday, November 04, 2013 10:55 AM

To: Mitch A. Peterson

Ce: Steve Huff (steve@jmmwh.com); Paul Tschetter; Beverly Brady
Subject: RE: Paweltzki

Mitch,

if you are trying to intimate that Paul has done something wrong, or that we are going done this path unintelligently, |
can assure you neither Is correct. We are no closer to resolution today than we were when | left for my sabbatical. |
also reject the suggestion that there can be piecemeal meetings of the mind toward a settlement. We had
understandings and agreements as to certain iterns, but it was all contingent upon resolution of the entire dispute, to
which we are no where near close. And I ask again: what would we arbitrate? The list of unresolved issues that your
clients think we have is going to be different, maybe even extremely different, than our list. Yours may be longer, or
ours maybe longer, but the point Is that we won't even be able to agree about what we disagree about.

Be that as it may. Resolving such issues is why Judges are so important.
Best regards,

Michael Tobin

Boyce, Greenfield, Pashby & Welk, LLP
P.O. Box 5015

Sioux Falls, SD 57117-5015

{(605) 336-2424

From: Mitch A. Peterson [mailto:MPeterson@dehs.com]
Sent: Monday, November 04, 2013 10:29 AM

To: Michael Tobin

Cc: Steve Huff (steve@jmmwh.com); Paul Tschetter; Beverly Brady
Subject: RE: Paweltzki

Ok. Iwill be filing a motion to enforce the portion of the settlement actually agreed upon and to compel
arbitration as to the unresotved items. Mike, ] know you were on sabbatical during a fair portion of the time
when issues were resolved, so I trust you will visit with Paul about what was agreed upon (including arbitration
as to unresolved issues).

Best regards.
Mitch Peterson

Davenport, Evans, Hurwitz & Smith, L.L.P.
{(605) 357-1242

DAVENPORT EVANS

r—en § ARYEHS —
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From: Michael Tobin [maltto:mftobin@bgpw.com]

Sent: Monday, November 04, 2013 10:24 AM

To: Mitch A. Peterson

Cc: Steve Huff (steve@jmmwh.com); Paul Tschetter; Beverly Brady
Subject: FW: Pawelzki

Mitch,

We have discussed the request 1o return to the mediation table with our client, and we have no interest at this time as
we do not befieve the discussions would be worthwhile,

Best regards,

Michael Tobin

Boyce, Greenfield, Pashby & Welk, LLP
P.0. Box 5015

Sioux Falls, SD 57117-5015

(605) 336-2424

From: Michael Tobin
Sent: Friday, November 01, 2013 10:26 AM
To: 'Mitch A. Peterson’

Cc: Paul Tschetter; Beverly Brady; Steve Huff
Subject: RE: Paweltzki

Mitch,
We will discuss it with our client and let you know. Thanks.
Best regards,

Michael Tobin

Boyce, Greenfield, Pashby & Welk, LLP
P.0. Box 5015

Sioux Falls, SD 57117-5015

(605) 336-2424

From: Mitch A. Peterson [mailto: MPeterson@dehs.com]
Sent: Thursday, October 31, 2013 4:55 PM

To: Michael Tobin

Cc: Paul Tschetter; Beverly Brady; Steve Huff
Subject: RE: Paweltzki

Do you guys think a half-day mediation would make sense? Mediation has not finally resolved all issues, but
there has always been significant progress following the last two mediations. Perhaps we conclude with
disagreeing over $10,000-820,000 in issues, but we can negotiate an amenable process for resolution (e.g., sell
the disputed items, arbitrate the positions, and split the cash based on the arbitrator decision). Let me know if
you think it is worth considering.

From: Michael Tobin [mailto:mftobin@bgpw.com]
Sent: Thursday, October 31, 2013 3:34 PM
To: Mitch A, Peterson
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Cc: Paul Tschetter; Beverly Brady; Steve MHuff
Subject: RE: Paweltzki

Mitch,

if we arbitrate, we will stilt be seeking a sale of the machinery, equipment and personal property. | believe the court
system is a far more efficient and effective means of accomplishing that.

| guess the point is that we don’t have any agreement. Every concession, every move, was conditioned upon another
cancession, another mave. As | said, we collectively took one step forward and then two back,

As for your “offer” from 2.5 months ago, it wasn’t an offer at all. You basically said that your clients would give no more,
that they would make no concessions, and you told us to take it or Jeave it. Besides, Paul Tschetter has sent you emails
since then asking for information, asking questions, trying to move things forward. We don’t get any response.

What “disputes” do believe are subject to arbitration? 1 have no doubt that, whatever list you and your clients come up
with, we won't agree. Similarly, whatever list my client and | came up with, you and your clients would reject it. | guess
that's the point. We are no where nearer a resolution than we were in February. We are tired of the silliness of arguing
whether a GPS system for a tractor stays with it or not. We are tired of the silliness of arguing whether a3 propane tank
stays with the land or not. We are tired of the silliness of your clients blocking driveways and fence openings with
equipment so that my client cannot get to his fields. We are tired of the siliiness that some debts for equipment
apparently go with the equipment, yet other debts for equipment don't. The quickest way ta end It all is to sell it and,
after appropriate debts are pald, split the proceeds. Will be far, far easier to split pennies than combines, discs, and
screwdrivers.

Best regards,

Michael Tobin

Boyce, Greenfield, Pashby & Welk, LLP
P.Q. Box 5015

Sioux Falls, 5D 57117-5015

(605) 336-2424

From: Mitch A. Peterson [mailto:MPeterson@dehs.com
Sent: Thursday, October 31, 2013 2;32 PM

To: Michael Tobin

Cc: Paul Tschetter; Beverly Brady; Steve Huff
Subject: Re: Paweltzki

How could an agreement to arbitraie unresolved issues be contingent upon everything being resolved? That
makes zero sense,

T file the motion. Perhaps you guys can get around to responding to our offer from 2.5 months ago.
Best regards,

Mitch Peterson

On Oct 31, 2013, at 11:27 AM, "Michael Tobin" <mfiobin{@bgpw.com> wrote:

Mitch,
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Everything since February was done with the hope that we could actually reach an

agreement. Unfortunately, as the Jast several months have praven, an agreement cannot be

reached. With seemingly every step forward, we collectively take 1 if not 2 back. Any agreement to
arbitrate, to the extent there ever was such an agreement, was certainly contingent upon the overall
agreement of pushing this to an amicable resolution. Selling it 21l at auction and splitting the proceeds is
the only way to get this resolved, pure and simple.

Best regards,

Michael Tobin

Boyce, Greenfield, Pashby & Welk, LLP
P.0O. Box 5015

Sioux Falls, SD §7117-5015

{605) 336-2424

From: Mitch A. Peterson [mailto:MPeterson@dehs.com)
Sent: Thursday, October 31, 2013 11:02 AM

To: Michael Tobln; Paul Tschetter

Subject: Paweltzki

So what happened to your client's agreement to arbitrate any unresolved issues? Am 1 going to
have to file a motion to enforce arbitration?

Best regards,
Mitch Peterson

Begin forwarded message:

From: "canondth@dehs.com" <canondt dehs.com>
To: "Catherine A. Miller" <CMiller@dehs.com>, "Mitch A. Peterson”

<MPeterson@dehs.com>
Subject: Attached Image
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STATE OF SOUTH DAKOTA )

IN CIRCUIT COURT

. S8
COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUIT
GERALD PAWELTZKI, CIV. 12-114
Plaintiff,
vs. SUPPLEMENTAL AFFIDAVIT OF

ROGER PAWELTZKI and LAWRENCE
PAWELTZKI,

Defendants,

MITCHELL A. PETERSON

STATE OF SOQUTH DAKOTA )
: 88

COUNTY OF MINNEHAHA )

MITCHELL PETERSON, being duly sworn on his oath, deposes and states as follows:

1. Y am one of the attormeys for Defendants in the above-captioned matter and make

this Supplemental Affidavit to provide an additional document for the Court’s consideration of

Defendants’ motion to enforce the settlement and motion to compel arbitration as to any

unresolved issues.

2. Attached hereto as Exhibit 8 is a true and correct copy of an email Paul Tschetter,

counsel for Plaintiff, sent to me on June 26, 2013, At this point in the resolution, both mediations

had cccurred and counsel for the parties were continuing to negotiate primarily over selection of

equipment and truing-up partnership debts and expenses,

3. Tns the highlighted paragraph at the end of Exhibit 8, Mr. Tschetter wrote the

following;

As we continue our back-and-forth on these issues, it appears we may be
approaching an impasse on several of the itens, Perhaps we should simply

schedule a conple of days to arbitrate these issues with Lon Kouri for later

1
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this summer, although with his schedule, we may be looking at dates in
September. [Emphasis added]

Dated at Sioux Falls, South Dakota, this 10th day of February, 2014.

Mitchell Peterson

Subscribed and swom before me this 10th day of February, 2014,

. du‘:/m(,mg, d , \(\/(.:.Q@ﬂa

‘: Notary Public, South Dakota ) 2
3 My Commission expires: })/—03 ‘_"’1 o/ _

CERTIFICATE OF SERVICE
The undersigned, one of the attorneys for Defendants, hereby certifies that a true and

correct copy of the foregoing “Supplemental Affidavit of Mitchell A. Peterson™ was served by

mail and email upon:

Michael Tobin

Paul W, Tschetter

Boyce, Greenfield, Pashby & Welk, L.L.P.
P.O. Box 5015

Sioux Falls, SD 57117
mftobin@bgpw.com

pwischetter@bgpw.com
Attorneys for Plaintiff

on this 10th day of February, 2014. 71

e
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Mitch A. Peterson

From: Paul Tscheiter <pwischetter@bgpw.com>
Sent: Wednesday, June 26, 2013 4:22 P

To: Mitch A. Peterson

ca Andrea K. Hammer

Subject: Pawelizki

Attachments: 06.25.13 Equipment List (running dialogue}.xlsx

Mitch: Attached is an updated table with the remaining outstanding issues. When the list was sent to me via email on
June 5, you indicated that your clients had not yet had a chance to confirm the disposition of the equipment reflected in
the table and | have not heard from you following receipt of that document that any of the information changed
following your clients’ review. | believe 've addressed the outstanding issues, but with the volume of items we are still
working through, there may be some thing | missed.

ESA and Other Signatures Jerry had an appointment with the FSA office yesterday. According to Jerry, all documents
with the FSA office which presently require a signature have been signed by him. 1 understand all of the diary
paperwork has been signed.

Partnership Tax Preparation: | think it better to close out the partnership account when all matters are resolved. The
tax preparer can send a bill o each of the three brothers, rather than you and me having to get involved on the payment
issue when that times comes. Assuming we can get the remaining issues resolved, 1think it better not to keepa
financial string of the parties’ connected, but instead, have each be responsible for 1/3 of the tax preparation cost.

True-up
We are approaching the true-up from two different perspectives and perhaps our difference in numbers is due, at least
in part, to the fact that “line of credit” is used both in reference to the partnership’s total debt as well as a particular
note at the bank. In any event, Jerry's proposal is that we remove the dairy operation from the calculation entirely —
Roger/Larry get all of the revenue and expenses after the February 15 mediation {with the exception of milk checks
which were received after February 15 for milk sold/delivered prior to February 15 due to the fact that thereisalagin
the receipt of the milk checks). I'm not sure that | agree the milking operation continued to be a partnership endeavor
after February 15 as the livestock all went to Roger/Larry. Jerry had no control over the diary operation after February
15 and should not be responsible for any expenses Larry/Roger Incurred. All decisions relating to grain and hay use for
the diary operation were made by Roger/Larry —Jerry had no input into the management. If we remove the dairy
operation from both the revenue and expense sides of the halance sheet, the partnership is not saddied with any more
or less revenue than it has corresponding expenses. Instead, Larry/Roger can run the revenue/expenses through their
new partnership. Larry/Roger’s use of their personally owned grain/hay/silage need not be accounted for. Once we
remove the milking operation from the calculation and use the fuel and other measurements taken at your clients’
suggestion, we will be able to work backwards to the partnership’s cash/debt position as of our February 15"
mediation. Although you state fuel and equipment was used for partnership business, given that the diary operation
became Larry/Roger’s operation following our February 15 mediation, their use of the fuel, etc. does not canstitute
partnership business. Further, although Jerry did use fuel after the February 15 mediation and after the measurements
of the fuel were taken, Jerry's use was inarguably de minimis as compared to the dally use of equipment by

Larry/Roger. My email of May 23 outlines the various amounts of the partnership debt and payments towards the
same. | do not see it necessary to include those again, but would refer you to that email. Jerry does not take issue with
the deposits made in the partnership account, but simply identifies those as belonging to the three brothers, rather than
heing related to the milking operation. Perhaps it would be worthwhile for us to sit-down — maybe even with a third-
party - in an effort to sort through these issues. | fail to see how including the milking operation revenue and expenses
is necessary given Jerry’s removal from the same following the first mediation. .
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In addition to the above, we have a disagreement as 1o the resolution of the following although | believe they can be
resolved in truing up the financial arrangements:

s Real estate tax payment.

o Utllities expense at home place. 1s it your clients’ position that Jerry should have shut off the propane to the
house on the home place? How is protecting partnership property —not knowing how the real property issue
would be resolved — not a partnership expense?

« Regarding the parties’ respective claims for rent, following the various phases of our mediation this spring, it
was agreed that Jerry would have a certain amount of time to remove his belongings from the home place —one
period of time relating to the house itself and a separate period of time relating to the remaoval of items Jerry
has selected thus far in the draft. There was never any discussion of periods of time for Larry or Roger's
livestock to be on Jerry’s pasture, consuming Jerry’s feed. Jerry also is concerned about damage to items that
Larry/Roger may be moving out of storage before Jerry has had a chance to pick the equipment/tools up.

e Undocumented proceeds of animals taken to lock prior to February 15 mediation.

e Discrepancy in bale count.

As we continue our back-and-forth on these issues, it appears we may be approaching an impasse on several of the
items. Perhaps we should simply schedule a couple of days to arbitrate these issues with Lon Kouri for later this
summer, although with his schedule, we may be looking at dates in September. Paul

Pau] W, Tschetter

Boyce, Greenfield, Pashby & Welk, L.L.P.
300 S. Main Avenue

P.O. Box 5015

Sioux Falls, SD 57117-5015

Telephone: (605) 336-2424

Facsimile: {605) 334-0618

NOTICE: The information contained in this message is intended to be confidential and is protected by the attorney-
client privilege and work product doctrine. If you are not the intended recipient, or believe that you have received this
communication in error, please do not read, print, copy, retransmit, disseminate, or otherwise use the information
contained in this communication. Also, please notify the sender that you have recelved this communication in error and
delete the copy you received. Thank you.
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STATE OF SOUTH DAKOTA) ' IN CIRCUIT COURT
) ss
COUNTY OF MCCOOK) FIRST JUDICIAL CIRCUIT

***************************************************

GERALD PAWELTZKI,
TELEPHONIC
Plaintiff, EVIDENTIARY HEARING
-vs5— 44CIV12-000114

ROGER PAWELTZKI and LAWRENCE
PAWELTZKI,

Defendants.

***************************************************

DATE & TIME: February 12, 2014
8:25 a.m.
BEFORE: THE HONORABLE STEVEN JENSEN

CIRCUIT COURT JUDGE
Union County Courthouse
Elk Point, South Dakota 57025

LOCATION: McCook County Circuit Courtroom
McCook County Courthouse
Salem, South Dakota 57058

APPEARANCES: For the Plaintiff:
Mr. Michael F. Tobin
Attorney at Law
300 5. Main Avenue
Sioux Falls, SD 57104

For the Defendants:
Mr, Mitchell A. Peterson
Attorney at Law
206 West 14th Street, PO Box 1030
Sioux Falls, SD 57101-1030
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THE COURT: All right. Okay. So then for the
record this is Gerald Paweltzki versus Roger Paweltzki
and Lawrence Paweltzki. This is McCock County civil file
12-114. The parties are all participating in this
hearing this morning by telephone. and the plaintiff
Mr. Paweltzki is present with his attorney Mike Tobin,
and the defendants appear through their counsel Mitchell
Peterson. BAnd then we have a witness also appearing by
phone.

And I would just note for the record that this
is a continuation of the hearing on the motion to enforce
settlement agreement and also to compel arbitration. The
Court originally scheduled this hearing in McCook County,
received affidavits and arguments at the time of that
hearing, and then scheduled today's date to receive
additional oral testimony that the Court had indicated it
would like to receive.

2nd my understanding is that the parties are,
with the Court's permission, in agreement to handle this
by phone this morning and that any evidence that the
Court receives today will be treated as substantive
evidence. Is that correct, Mr. Tobin?

MR. TOBIN: Yes, Your Honor,.

THE COURT: And, Mr. Peterson?

MR. PETERSON: Yes, Your Honor.
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THE COURT: And then the other matter is I did
receive a supplemental affidavit and attachments from
Mr. Peterson I believe a day or two ago. Are you
intending, Mr. Peterson, to offex that as substantive
evidence in support of your motions?

MR. PETERSON: I would, Your Honor,.

THE COURT: Is there any objection to that,
Mr., Tobin?

MR. TOBIN: We would object on grounds of
timeliness, Your Honor.

THE COURT: Okay. Well, I'm going to recelve
it as I've received the other affidavits and I'll give it
the consideration the same as I will the other evidence
that I received to date.

And then we have Mr. Kouri also on the phone
and I understand we're going to take some testimony from
him. So, Mr. Kouri, if you'd raise your right hand.

LON KOURT,
called as a witness, being first duly sworn, testified
as follows:

THE WITNESS: I do.

THE COURT: Okay. Who wants to start the
examination?

MR. PETERSON: Judge, this is Mitch Peterson.

Since it's our motion to enforce settlement and compel
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arbitration, I think it would be appropriate if we go
first.

THE COURT: Okay.

MR. PETERSON: But I'd certainly defer to the
Court.

THE CQURT: That's fine. Any objection to
that, Mr. Tobin?

MR. TOBIN: No, Your Honor.

THE COURT: Okay. Go ahead then.

DIRECT EXAMINATION

Q. {BY MR. PETERSON} Good morning, Lon.

A, Good morning.

0. For the record go ahead and state your name,
please

A. Lon Kouri.

Q. and, Lon, did you serve as mediator in this

case at two separate mediations in February and April of

20137
A. I did.
0. Have you had a chance to look at your email

dated February 16th, 2013, that summarizes what was
resolved at the first mediation?
A. I have had a chance to briefly go over it.

Yes.

MR. PETERSON: Okay. Judge, for the record
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that's Exhibit 1 to my affidavit.
THE COURT: Okay.

Q. {ﬁY MR. PETERSON) Lon, the section that's
entitled real property on your email, you state that, you
know, which parcels are going to which brother and then
state including all structures attached to those parcels.
wWhat recollection do you have about discussions about
structures or fixtures of the real property?

A. My recollection is that there were at least a
couple of issues, primarily two issues that dealt with
the structures that were attached. BAnd those would have
peen I believe the bins, storage bins as well as some
storage tanks that were affixed to the real property.

0. and what do you recall in terms of what was
resolved with respect to those items at the first
mediation?

A. My recollection is that it was decided between
the parties that any structures which were attached to
the property, to the realty, would be considered part of
the realty.

Q. Do you recall any particular items that would
have been carved out that are not set forth in your email
that's Exhibit 17

A. You know, at this point I guess I don't. I

just remember that there was a discussion between the

Appellant Appx. 036




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

parties about whether the bins, whether the tanks would
be considered part of the realty. And ultimately the
agreement was that those -- whatever bins and storage
tanks were attached to the property would in essence be
considered part of the real property.

Q. I'm going to move on here. There's a section
entitled crop insurance. It's a couple paragraphs down
on the first page of your email. Do you have that
document with you? If you don't, I can just read the
particular language and then ask you guestions about it,
but =-

A. I do have it in front of me.

Q. Okay. There's a reference here to crop
insurance proceeds to be paying down the debt at Farmers
State Bank and then there's a discussion about the bank
debt. Do you recall any agreement other than the debt
would be split three ways between the brothers?

a. Well, but there were some discussions about did
that pertain to particular pieces of equipment that were
going to be divided and whether the debt which applied to
a particular piece of equipment would, in effect, follow
that equipment if that particular piece of equipnment
would have been taken by one of the parties pursuant to
the draft.

Q. And are you aware, were there any equipment
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specific loans that were not through Farmers State Bank?

A. I don't recall, Mitch,.

Q. I realize we're stretching your memory now
almost a year ago, sSo —-—

A. Right.

Q. The next section is entitled livestock and
states that all the livestock identified on the Wieman
list, I think it's a typo, including all proceeds will be
going to Larry and Roger. Do you remember anything with
respect to division of livestock proceeds beyond what's
set forth in your email?

A. Well, I do recall that there were some
follow-up issues regarding fat cattle and whether they
were or were not to be included, but I -- and I know that
there was a bit of a disagreement about that, but that
was ultimately resolved at the second mediation.

Q. Okay.

A. So other than that, I don't have any specific
recollection of any issues with regard to the cattle.

Q. So following the first mediation there was a
dispute with respect to certain livestock?

A. As T recall thirteen fat cattle, yes.

Q. . BAnd whatever that dispute was, that got
resolvéd at the second mediation?

A, Correct.
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Q. Okay. Were there any unresolved issues with
respect to livestock or the proceeds from livestock that
you can recall that weren't ultimately resolved by the
second mediation?

A, Not that I recall at this time.

0. All right. For the Court's information I'm
going to -- I want to talk about Exhibit 2 to my
affidavit. And, Lon, this is the email from Mike Tobin
to you the day after your settlement email. Have you had
a chance to take a look at that email?

A. That's the email dated February 257

Q. February 17th. It starts out, Lon and Mitch,
everything looks good except the equipment, and then it
continues.

aA. You know, I do recall seeing that email. I'm
having trouble finding it in my notes. I'm a little bit
disorganized this morning. I had everything set up at my
house and then when we had the little delay I had to
throw everything in my briefcase, but I do recall that
email.

Q. Was there some question about whether the
Wieman list the parties had been using at the first
mediation maybe didn't include certain items that Jerry
Paweltzki believed should be partnership items?

A, Well, T know that that was an issue that was
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raised in the email.

Q. I'm going to turn —- try to expedite this
matter and just get to the meat of things here. The
second mediation was concluded with a settlement
memorandum that you drafted in April 23 of 2013. Do you
have that document in front of you?

A, I do.

MR. PETERSON: Okay. And, Judge, for the
record this is Exhibit 4 to my affidavit.
THE COURT: Okay. I've got it.

Q. (BY MR. PETERSON) And, Lon, just big picture
here, I mean, the agreement speaks for itself. But
there's an arrangement where certain pieces of eﬁuipment
were selected by Jerry to be taken out of the draft and
then Larry and Roger would have a certain number of
picks. Does that refresh your memory on what happened
with the eguipment?

A. Yes.

Q. Okay. Do you recall at that point at mediation
any issues with what list was being used or whether there
were any disputes what should be on that list, anything
of that nature?

A. T don't recall any disputes as to the equipment
at that point. In fact, I thought we pretty much had

figured it out over the course of the two mediations and
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reached an agreement in terms of the mechanics of the
draft as set forth in the memorandum.

Q. on the second page of Exhibit 4 there's a
section entitled silage unloaders. Do you see that?

A, Yes.

Q. and it looks like here that the brothers were
divvying up silage unloaders that were actually attached
to silos on what is called Roger's place?

A, Yes.

Q. Were there any other discussions at the second
mediation about carving out particular items that were
affixed to either real property or structures that were
part of real property?

A. Not that I recall offhand, Mitch.

Q. Finally, at the bottom under miscellaneous
number two, is that what you referenced earlier about
resolving this dispute with the thirteen fat cattle that
arose between the two mediations?

A. Right. That's it.

0. Other than the one email from Mr. Tobin that
came right after the first mediation about, you know,
whether the Wieman list included all equipment, do you
recall getting any other emails from Jerry's attorneys or
Jerry that took issue with your summary of what was

actually resclved at the two mediations?

Appellant Appx. 041




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

A. If you can just bear with me for one moment,
I'm trying to look through my stack of emails here.

Right offhand I don't see any other than that, the one
you referenced.

Q. The second mediation in April, is that the last
time that you participated in assisting a resolution to
this dispute?

A. Yes. 1In terms of formal attendance at a
mediation conference, correct.

Q. Following the second mediation I'll represent
to you the parties directly with their attorneys engaged
in the equipment draft that's referenced in your
settlement memorandum. Were you present at that -- at
the equipment draft or any of the sessions where pileces
of equipment were being picked back and forth?

A. I was not.

Q. Do you recall at all any discussions about cnce
an impasse was reached whether the parties would

arbitrate any unresolved issues?

A. Yes. We had those discussions at the second
mediation.

Q. What do you recall about those discussions?

A. Well, I know that we had discussions about it.

T think that at least my recollection of the tenor of the

discussions was that everybody at least was hopeful that
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we had in place an agreement that was pretty much just
going to flow and that everything would be done. But
pecause there were some at least potential issues with
regard to, for example, how some of the small tools were
going to be split up and to the extent that there were
maybe some executory things that were going to be
contemplated under the agreement, we had a discussion
that wherein we talked about using me as an arbitrator to
resolve any disputes that may arise as you guys were
going through what I'll call a finishing up, 1f you will,
or the carrying out of the agreement. I do recall during
the course of the discussion I had mentioned I think
probably to both of you that T had agreed to do so in a
similar fashion on another case that I had mediated and
had, in fact, been called upon to arbitrate a dispute
about that, so we discussed that as a possibility as well
in our situation.

Q. For example, and as the parties were to be
engaging in this equipment draft that's gset forth in your
settlement memorandum, 1f there was a disagreement about,
you know, whether a particular piece of equipment was
actually bought by the partnership or bought individually
by one of the brothers, was that the sort of thing that
you had agreed to be the arbitrator to resolve?

A, Yes.
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Q. Did the parties or attorneys talk to you about
why it made sense for you to be the arbitrator?

A. Yeah. There were discussions about it and I
think they centered around the notion that just because
of my involvement as the mediator that I was maybe the
most familiar with some of those issues and that for
purposes of efficiency and expediency it made sense for
you guys to retain me.

Q. pid either -- any of the parties or any of the
attorneys indicate to you that they were -— they were not

wanting to use you as an arbitrator to resolve any

impasses?
A, Not to my recollection.
Q. Did the counsel indicate that their clients

agreed to resolve disputes with you as the arbitrator?

A. Yes, although at that time I do think that
there was —-- at least the thought was that after that
second mediation everybody really thought that we sort of
had things in hand, I mean, I sure did, but --

Q. And have you had any further contact from the
parties about actually scheduling an arbitration
following the second mediation?

A. No.

MR. PETERSON: Those are all my questions.

Thank you.
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THE COURT: All right., Mr. Tobin, any
questions?
MR. TOBIN: Thank you, Your Honor.

CROSS-EXAMINATION

0. (BY MR. TOBIN) Good morning, Lon.
A. Good morning.
Q. In your testimony with Mr. Peterson you talked

about briefly with some debt issues about debt going with
particular pieces of equipment?
A. Yes.,

0. and what do you remember being discussed and

‘agreed upon as far as debt and equipment that was going

to be selected by the parties?

Al My recollection, Mike, with regard to the
equipment was that if one of the brothers drafted a
particular piece of equipment that he would also take
that equipment subject to whatever indebtedness there was
with that equipment.

Q. And do you remember any discussions as to
particular debts or particular equipment or was it just
more in a broad sense that debt goes with the equipment?

A, More in a broad sense.

Q. Before the equipment draft a lot of the focus
was on larger pieces of eguipment, would you agrees?

A, I'm sorry, Mike. I missed your question.
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Q. Would you agree that the focus of the equipment
draft discussion was on larger plieces of equipment?

A. During the first draft or was there a
particular time, Mike?

Q. Well, when we were discussing doing the draft
and when the first draft occurred the focus was on largex
pieces of equipment as opposed to wrenches, nuts and
bolts?

A. T'm still not quite sure I'm following your
question, but I think that's a fair characterization.

Q. Well, I mean, what I'm driving at is that the
discussion was on who's going to get what tractors and
combines and grain carts as opposed to who's going to get
hammers and saws?

A. No question about that. I mean, that was
the -- one of the major issues was the division of the
significant pieces of equipment.

Q. And in those discussions was it ever mentioned
or contemplated that parties would go into the equipment
and remove items, for example, GPS units out of tractors
or other equipment?

A. Never mentioned.

Q. And what about removing scales from grain
carts? Was that ever discussed or mentioned?

A. Not to my recollection.
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Q. With the issue to arbitrate, I take it from
your testimony you certainly didn't have a thought or an
anticipation that you would be contacted in the days or
weeks following that second mediation to actually do an
arbitration?

A. No, I didn't. In fact, I -- I mean, candidly I
really did think we had in place a mechanism that was
going to take care of the issues that we had addressed,
the major problems or the major sticking points, and that
some of the smaller things which we had all agreed during
the mediation that we would maybe try to avoid because
they were more minutia and kind of irritants, for
example, tools that you had mentioned. We just sort of
—- I think the expectation was that if we got the big
things taken care of, the small things like tcols would
just sort of take care of themselves.

Q. And I.certainly appreciate and agree with that,
Lon, but it sounds like you had an understanding that
this mechanism, you called it, but that it contemplated
that the parties had additional work to do?

A. No question. HNo question.

Q. And you anticipated and hoped that the parties
in doing that additional work would act in mutual good
faith with each other?

A, Sure.
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0. And I think you indicated that at no time in
the weeks and months following that last mediation were

you ever centacted in a capacity to serve as the

arbitrator?
A, I was not.
Q. I don't know if you'll recall exactly which

equipment my client Jerry Paweltzki drafted, but do you
recall him drafting --— I think he had the first four
picks. Does that comport with your memory? |

A. Yeah. There were four picks which I == and I
believe that the agreement was that those were, in
effect —— in fact, that was decided at the mediation is
my understanding that there were four or five pieces that
were separated out. And then from there, there was an
equipment draft mechanism that was set in place under the
agreement where I think Larry and Roger picked the next
eight and then it followed from there.

Q. Would it surprise you and be violative of this
good faith concept that when Jerry went to pick up scme
of that equipment GPS units had been dewired and taken
out of that equipment?

A. I guess I'd have no knowledge about any of
those things as to whether there were any GPS units that
were part of the equipment before. Those issues did not

come up during the mediation so I'm a littie hesitant to
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attribute any ill motives or bad faith of anybody because
T wasn't aware of it until you just mentioned it, Mike.

Q. That's fair. When Mr. Peterson discussed the
debt and how the debt would be split three ways following
the first mediation with the bank?

A. Yes.

Q. Would it surprise you to learn that following
that mediation the bank continued to advance funds on the
partnership account that were used for Larry and Roger?

A, You know, I would be the first to tell you,
Mike, that I don't have really any sort of familiarity
with the dealings between the bank and the pa?tnership or
the individunals, so I'd also be a little hesitant to
offer any judgments about that.

Q. 2nd I appreciate that as well that you, you
know, didn't have that follow-up discussion. In the
first mediation in your email, which I believe was
Exhibit 1, there was that discussion that the parties
would use the Wieman Auction list for the equipment?

A, Yes.

Q. Were you aware that grain bins and LP storage
tanks were actually on that equipment list?

A, I wouldn't —— I don't recall, Mike. But if you
tell me they are, I'd have absolutely no reason to

disagree with you.
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Q. If -- Ton, if the Court compels arbitration and
you serve in the role as arbitrator, would you appreciate
receiving from the Court as much power and authority to
resolve this matter in whatever expeditious manner you
saw fit?

A. To the extent that the parties would want me to
work in coordination with Judge Jensen to administer a
decision on this deal, I obviously would be willing to do
whatever that might operate to those ends.

0. 2nd maybe more directly, and you had no reason
to know about this, but we've filed a motion essentially
requesting a judicial sale as we believe that's going to
be the best way to get through a lot of these issues that
still are in front of us. If you are appointed as the
arbitrator, would you be open to having that ability to
selling matters if you believed that it was best for all
involved?

A. In all candor, Mike, what I would tell you is
that when we were discussing arbitration I would have
contemplated that any disputes that I might have heen
asked to resolve would have been any issues pertaining to
division of property, issues relative to, for example,
things you've been talking about with GPS and those sort
of things and whether the parties did, in fact, do what

was necessary and appropriate to carry out the mediated

Appellant Appx. 050




19

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

settlement. I will tell you, though, that obviously one
of the main reasons that we mediated the dispute on the
occasions that we did work as hard as we did to reach
mediated settlement was to avoid the very obstacle of a
judicial sale. Frankly what T would tell you is that as
being called in to be an arbitrator with authority to
order a judicial sale, I would tell you, Mike, it's
beyond my contemplation of what I would have expected any
subsequent arbitration proceedings to involve.

Q. and I appreciate that. But if the Judge
empowered you, would you accept that responsibility?

A. Well, as you know, arbitrations are uniquely a
question of the agreement of the parties. And what I
would tell you is that to the extent the parties are
willing to submit the matter to arbitration and if
Judge Jensen was to include as part of the authority of
subsequent arbitration proceedings to enforce a judicial
sale of the property, well, then so be it. Yes.

MR. TOBIN: Thanks. I have no further
questions.
THE COURT: Okay. Mr. Peterson, anything else?
REDIRECT EXAMINATION

Q. (BY MR. PETERSON) Just a couple quick

questions. Actually just one. Lon, the two summaries

that you've set forth for your summary of what was
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actually mediated and settled, were those to your
understanding concrete agreements or were they contingent
upon resolving everything else with the equipment?

A. Well, I viewed them as concrete agreements with
the understanding that the parties hﬁd in place a
mechanism for the division of equipment, and that to the
extent there were ongoing issues with regarding -- or
with regard to either the probedure for division or
whatever may have been involved in the draft, that those
would have been issues that had been subject to
subsequent arbitration.

Q. And an issue with the GPS where if Jerry takes
the position that he gets a GPS if it just ﬁappens to be
located in a piece of equipment that he uses versus a
contrary position that these are after-market items that
are switched between pieces of equipment depending on
where they're needed, that's the kind of issue that you
could arbitrate?

A. Well, certainly. But again it's an issue that
is absolutely fresh for me today. And I would tell you,
at least to my recollection, that thoge issues were noti
discussed during either of the previous mediations and so
I really don't know anything about it other than what
you're telling me today.

MR. PETERSON: Those are all my questions.
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THE COURT: I just have one question,

Mr. Kouri. I think I heard you say in questioning that
there were discussions about using this arbitraticn
process for items that remained unresolved or issues that
came up in the winding-down process. I guess my question
is were those just discussions or did you think that
there was an agreement between the parties that they
would submit to binding arbitration if there were issues
that needed to be resolved as the parties wrapped things
up?

THE WITNESS: There were discussions, Judge.
and what I would tell you is that I had indicated to the
parties that I would be willing to act as an arbitrator
to the extent that there were ongoing problems. From my
perspective, though, as I indicated earlier, I'll tell
you is that I really did sort of think that we had in
place a mechanism that was going to take care of most
everything with the exception of perhaps a few issues
that might come up.

THE COURT: Okay. All right. Anything else
for either party from Mr. Kouri before we let him go?

MR. PETERSON: Not from the defendant, . Judge.

MR. TOBIN: Nor from the plaintiff, Your Honor.

THE COURT: Okay. So, Mr. Kouri, if you want

to disconnect, you can do that. I'm not going to rule
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today. I'11l get a written decision out to the parties
shortly. Is there anything else that either party wants
to submit before I enter a ruling?

MR. TOEIN: Not from the plaintiff, Your Honor.

MR. PETERSON: And not from the defendants,
Your Honor.

THE COURT: Okay. We'll disconnect the phone
line then and that will terminate the hearing and I'11
get a written decision out to the parties.

MR. TOBIN: Thank you, Your Honor.

MR. PETERSON: Thank you.

THE COURT: Thank you. Bye.

(Proceedings concluded at 9:56 a.m.)
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STATE OF SOUTH DAKOTA)
}ss CERTIFICATE
IN CIRCUIT  COURT)

I, Jeanne M. Bossman, Court Reporter and Notary Public
in and for the State of South Dakota, do hereby certify that
the foregoing transcript, consisting of pages 1-24,
inclusive, is a full, true and correct transcript of my

original stenograph notes of the evidence offered and

received and proceedings had in the aforementioned action.

Dated this 14th day of May, 2020.

(o i@oamn-

Jeanne M. Bossman, RPR
official Court Reporter
Notary Public

Commission expires: 12-12-22
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STATE OF SOUTH DAKOTA ) . IN CIRCUIT COURT

88
COUNTY OF MCCOOK ) : FIRST JUDICIAL CIRCUIT
GERALD PAWELTZKI, Civ. 12-114
Plaintiff,
FINDINGS OF FACT AND

VS, CONCLUSIONS OF LAW ON

DEFENDANTS’ MOTION TO
ROGER PAWELTZKI and ENFORCE SETTLEMENT AND TO

LAWRENCE PAWELTZKI, COMPEL, ARBITRATION

Defendants.

The Court held an initial hearing on January 10, 2014, on Defendants” Motion to Enforce
Settlement Agreement and 1o Compel Arbitration. " At the hearing, Plaintiff personally appeared
and was represented by his aftorneys, Michael F. Tobin and Paul W. Tschetter. Defendants
personally appeared and were represented by their attorney, Mitchell A Peterson. Following that
hearing, the Court received additional oral testimony by phone from atforney and mediator Lon
Kouri on February 15, 2014. Counsel for the parties attended the telephonic proceeding and
examined Mr, Kourl. On Jupe 17, 2014, the Court issued a lefter decision denying Defendgnts’
~ Motion to Enforee Settlement Agreement and to Compel Arbitration, saici letter decision being
expressly incorporated herein. Based upon that letter decision, the Court makes the following
findings of fact an& conclusions of law:

FINDINGS OF FACT

1. Gerald, Roger and Lawrence Paweltzki are brothers that have farmed together

under a partnership arrangement for a number of years.

2, In an effort to resolve disputes that have arisen between them and to resolve the
pending litigation, the parties agreed to a voluntary mediation with Kouri.
RECEW Y
1 6 - © W%
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3, On February 15,2013, the parties initially met for mediation.

4, Following the February 15, 2013, mediation, issues persisted between the pariies
that lead them to a second mediation with Kouri on April 23, 2013,

5. Following the April 23, 2013, mediation, Kouri senf out a leﬁer entitled
SETTLEMENT MéMORANDUM dated April 23, 2013, to the atfoineys which stated, “[tlhis |
confirms the terms of settlement we reached today . . 2

6. The Memorandum outlined the terms of seitlement, inciuding the incorporation of
the “settlement memorandurn from Lon Kouri dated February 16,2013 ...”

7. The April 23, 2013, Settlement Memorandum included signature lines for the
attorneys on behalf of their clients,

8. The April 23, 2013, Settlement Memorandum was never signed by the attorneys
or their clients.

9. Kour testified that, following the April 23, 2013, mediation, the parties had
resolved the bulk of the iséues and that they had created a mechanism for resolving disputes after
the mediation,

10.  Kouri acknowledged that he understood there were a number of smaller issues
which could create potential issues but was hopeful the parties could work through them.

11.  Kouri suggested to the attorneys the potential that any unresolved issues
following the second mediation could be arbitrated and that he would be willing to serve as the
arbifcator, if needed.

12.  Kouri was not present for the draft of equipment that followed the second

mediation.
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i3.  Kouri confirmed in his testimony that some of the issues Gerald claims still
remain concerning certain equipment were not discussed at the second mediation.

14.  Lawrence and Roger presented an affidavit alleging that the writien document is
an accurate sumary of the parties’ agreement at the time of the second mediation.

15.  Gerald agrees that an “apparent” agreement was negotiated at the time of the
second mediation as reflected in the Memorandum.,

16. Hov;rever, Gerald alleges that that were a number of issues regarding the

_equipment and partnership wrap up which were not addressed o resolved at either mediation.

17.  Gerald also alieges that he was operating under different assumptions from
Lawrence and Roger at the time of the mediation on a number of issues that the parties never
reached an agreement on because of these differing assumptions.

18.  Some ofthese differing assumption claimed by Gerald included 1) whether the
grain storage equipment, fencing and gates, and other equipment that was a part of the real
estate to be divided; 2) the increased partnership debt and payment of the débt following the
time of the mediation; 3) the inventory of hay to be divided; 4) whether “add-on” equipment
was to be included with the machinery selected in the draft; 5) whether the equipment debt went
with the equipment selected or was to be divided three ways.

19.  The written documents suggest that the parties reached an understanding as to the
division of the real property of the parties, but there were a number of unresolved issues with
the partnership personal property, debt, and inveniories of feed, fuel and the Yike which the
parties continued to discuss and attempt o resolve following the second mediation in April.

20.  Exhibit5isa sp’réadsheet‘presented by Lawrence and Roger.
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21.  The spreadsheet shows that between May and August of 2013 the parties
contjnu;ad to go back and forth between them in an attempt to resolve some of these issues.

23, During this time, the record shows that the aitorneys continued to email in
attempt to resolve the parties’ differences.

93.  In one of the June 2013 emaﬂs between counsel, Gérald’s attorney suggested the
possibility of scheduiing an arbitration with Kouri to resolve the remaining issves.

94.  There ig no showing, however, that this was agreed to by the parties.

25, By the fall of 2013, the parties continued 1o discuss unresolved issues between
them.

26.  InNovember of 2013, counsel for Lawtence and Roger suggested, by email, that
the parties égain attempt to mediate the unresolved issues. _

27.  In the email, he suggested that with another mediation they could perhaps narrow
the issues down to a difference of only $10,000 to $20,000 and then negotiate or arbitrate these
remaining smaller issues.

98.  Counsel for Gerald r¢jected the request for further mediation.

29.  Any findings of fact more properly characterized as cénolusions of law (and vice

yersa) are to be taken as such,
Based upon the foregoing findings of fact, the Court hereby makes the following

CONCLUSIONS OF LAW
I, The Court has jurisdiction of the parties and the subject matter before it.
2. «The Jaw favors the compromise and settlement of disputed claims.”” Kroupav.
Kroupa, 1998 SD 4, 1125, 574 N.W.2d 208, 212 (quoting Johnson v. Norfolk, 76 8.D. 565, 572,

82 NU'W 2d 656, 660 (1957)).
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3. Ttial courts have, “the inherent power to summarily enforce a settlement
agrecment as a matier of law when the terms of the agreement age clear and unambiguous.”
Lewis v. Benjamin Moore & Co., 1998 S.D. 14, 574 N.W.2d 837, 888,

4, The court must hold an evidentiary bearing when the terms of the agreement 01
the situation presents complex factual issues. .

5. In this case, the parties agreed to present the factual issues by affidavit and
- docurnents submitted with the exhibits.

6. The parties agreed that these documents, along with Kouri’s testimony constitute
all the facts for the court’s consideration.

7. In determining whether an agreement was reached between the parties the court
must find that the (1) the parties are capable of contracting; (2) that the parties consent to the
agteement; (3) that the agreement is for a lawful object; and (4) that the parties have sufficient
cause or consideration. SDCL 53-1-2.

8. The only element in dispute here is whether the parties all consented to the
purported terms of the agreement. |

9. The South Dakota Supreme Court has staied:

“To form & contract, there must be & meeting of the minds or mutual assent on all
essential terms.” Jacobson v. Gulbransen, 2001 SD 33, 1 22, 623 N.W.2d 84, 90.
“Murtual assent refers to a meeting of the minds on a specific subject” and “does
1ot exist “unless the parties all agree upon the same thing in the same senge.”
Read v. McKennan Hosp., 2000 SD 66, 1 25, 610 N.W.2d 782, 786 {quoting
SDCL 53-3-3). To determine whether there was mtual assent, “the court looks at
the words and conduct of the parties.” Jacobson, 2001 SD 33, 122, 623 N.W.2d
at 90. Whether the parties had a meeting of the minds is a question of fact. Id.

Melstad v. Kovac, 2006 8.D, 92, 723 N.W.2d 699, 707.

10.  In determining whether there mutual assent exists, the contract must be

sufficiently definite:
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“ An agreement must be sufficiently definite to enable a court to give it an exact
meaning.” In re Estate of Eberle, 505 N.W.2d4 767, 770 (8.D.,1993) (citing
Deadwood Lodge No. 508 Benevolent and Protective Order of Elks of the United
States of Am. v. Albert, 319 NW 2d 823, 826 (S.D.1982)). “However, absolute

certainty is not required; only reasonable certainty is necessary.” Id (citing 17A
AmJui2d Contracts § 196 (1991)). If an agreement leaves open essential terms
and calls for the parties to agree 10 agree and negotiate in the future on essential
terms, then a confract 18 not established. Werner, 499 N W.2d at 142 (citing
Transamerica Equip. Leasing Corp, v. Union Bank, 426 .24 273 (9thCir. 1970)).

Weitzel v. Sioux Valley Heart Pariners, 2006 S.D. 45, TI4 N.W.2d 884, 894,

11.  The two documents anthored by Kouri set out the purported agreement betweety
the parties following the each mediation session.

12.  The record is clear that the parties did not reach agreement on the material terms
for dissolving the partnership following the first mediation.

13, Gerald’s counsel made it clear that he was not in agreement with respect to the
identification of which equipment was to be drafied.

14,  The record shows that a disagreement existed about whether all the equipment
was included on the equipment list, and whether the lst included some equipment that was
owned individually the partners.

15. A disagreement on which equipment was subject to the drafting process Was
clearly a material term to settle the partnership disputes.

16.  Because a material question remained gbout which equipment was 0 be drafted,
the parties did not agree on the “same thing in the same sense”,

17.  As aresult any agreement lacked mutual assent.

18,  After the second mediation, Kouri again summarized his nnderstanding of the

parties’ agreement, which inctuded the incorporation of his summary from the first mediation,
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10, Kour testified that it was his understanding that most of the issues between the
parties had been resotved at this time, however, he acknowledged that he was not privy to
discussions between the parties following the second mediation.

20.  Following the second mediation, the parties tesolved some of the issues involving
the equipment and actually drafted some pieces of equipment.

21.  However, even by Lawrence and Roger’s own admission i their matetials there
were still a number of issues which remained unresolved, or for which there was not a mutual
understanding between the parties.

22, Exhibit 5, presented by Lawrence and Roger, following the second mediation is a
spreadsheet showing the unresolved issues involving the some of the personal property including
various gates and panels, augers, add-on pieces to various equipment, dairy equipment, and
miscellaneous tools.

93, Moreover, Exhibit 5 also shows a disagreement as various partnership and
petsonal expenses, such as payment of real estate taxes, utilities, rent, use of fuel inventory, fat
cattle receipts, and the division of the hay inventory.

24.  Gerald claims in his affidavit that there was not an actual agreement reached on
several of these issues because the parties did not have a mutually agtcéd to understanding on
issues.

25, Gerald claims that the discussion at the mediation was that only the barns, houses,
and similar structures were to go with the real estate that was being divided.

26.  He understood that the gates, fencing, and various equipment used in conjunction

with some of these structures was not included.
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27.  The first mediation agfccment only refers to “structures” going with the real
property.

58 No definition or clarification is included in the seftlement memoranda as to what
in included in the term “structures.

99 Gerald also claims that his agreement to split the partnership debt was premised
on the belief that additional partnership debt would net be incurred following the mediation and
that the fat cattle previously sold had been used to reduce the parmership debt.

30.  Gerald claims that neither of his understandings in this regard was correct.

31.  Gerald also asserts that his understanding of whether the “add-ons” would go
along with the equipment was different then Larry and Roger’s understanding.

39 Lawrence and Roger apparently assert that the add-ons should be drafted
separately and do not go with the equipment.

33, Fhlaﬂy, Gerald asserts that there was a misunderstanding between the parties at
the mediation as to how the various partnership invensories of feed, fuel and the like would be
used and divided between the parties.

34,  TExhibit 5 supports Gerald’s claims of a number of unresolved issues between the
parties, even following the second mediation.

35,  Likewise, the email communications between the atforneys even into Noverber
of 2013 show that there was not an agreement befween these parties on 2 number of matters
material to the partnership wrap-up.

36.  Kouri’s testimony that they attempted to put in a process for any unresolved
issues going forward, further suggests that there were “essential terms” open that had not been

agreed fo,
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47, The court finds that Lawrence and Roger have not met their burden to show that
thers was a meeting of the minds on all of the issues material fo the resolution of the partnership.

38. l.amence and Roger argue that if any issues remain to be rcsollved these should
be resolved by atbitration,

30,  They assert that the parties agreed to arbitrate any remaining issues between the
parties following the second mediation.

40.  The evidence shows that at most there was a discussion between the attomeys and
Kouri about possibly arbitrating any remaining issues following the second mediation.

41.  The evidence does not support Lawrence and Roger’s claim that the parties
agreed to binding arbitration on any issues remaining following the second mediation.

42.  Although the parties reached agreement on mary of the partnership issves and
attempted to resolve all the remaining disputed issues involving the partnership, the court finds
that there was not a meeting of mmds on all the material issues involving the partnership.

43,  Although the law favors settlement agreements, and the court believes a
settlement would be in all thréc parties’ interests, the court cannot impose an agreement where
the parties did not agree on several issues material to the resolution.

44, Likewise, because the parties did not have a meeting of the minds of arbitration,
the court cannot compe) arbitration.

45.  Evenif a complete agreement had been reached, the court determines that Gerald
would be entitled to recission of any agreement.

46.  SDCL 53-11-2 allows a party to rescind an agreement where the parties consent

was obtain by mistake,
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47. A mistake of fact is defined by SDCL 53-4-9 as “an unconscious ignorance or
fofgetfulness of a fact” that is material to the contract, or a “belief in the present existence of a
thing material to the contract which does not exist, or in the past existence of such a thing which
has not existed”.

48 The Court has stated that a party may rescind an agreement for unilateral mistake
where the “mistake [is] material, and the fact must be such that it animated and controlled the
conduct of the party.

49. 1t must go o the essence of the object in view, and not be merely incidental.

50.  The court must be satisfied, that but for the mistake the [complaining party)
would not have assumed the obligation from which he seeks to be relieved.” Vermilyea v. BDL
Enterprises. Inc., 462 N.W.2d 885, 888-89 (S.D. 1950). |

51.  Under these circumstances, the court finds that there were several material
mistakes of fact between Gerald, Lawrence and Roger as to their respective understanding and
assumption on the issues involved in the settlement.

52.  The court has outlined these above.

53, These facts would support rescission of the contract, even ifa coinplete
agreement had been reached between the parties,

54.  Because the parties did not reach a meeting of the minds as to all the material
issues, and because of material mistakes of fact, the court determines that there was no
agreement reached between the parties either as to the terms of the settlement agreement ox o
arbitrate any disputes between the parties.

%5 For these reasons, the court denies the Motions to Enforce the Settlement

Agreement and to Compel Arbitration.

10
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Dated this _jfgﬁay of Tuly, 2014,

Circuvit Court Judge
ATTEST:
Cheryl J, Miller, Clerk

By

Deputy

11
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

- 88

COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUIT
GERALD PAWELTZKI, 44CIV12-0001 14

Plaintiff,

vs. NOTICE OF ENTRY

ROGER PAWELTZKI and LAWRENCE
PAWELTZKI,

Defendants.

Please take notice that the Court, the Honorable Steven R. Jensen, entered a
Memorandum Decision dated March 31, 2015, which relates to the Order, Findings of Fact, and

Conclusions of Law (Defendants' Motion to Enforce Setflement) dated May 8, 2015, notice of

entry of which was previously given May 8, 2015.
Dated at Sioux Falls, South Dakota, this 1st day of April, 2020.

DAVENPORT, EVANS, HURWITZ &
SMITH, L.L.P.

Phdider 27—

Mitchell Peterson

206 West 14" Street, PO Box 1030
Sioux Falls, SD 57101-1030
Telephone: (605) 336-2880
map@dehs.com

Attorneys for Defendants

CERTIFICATE OF SERVICE

The undersigned certifies that, on the date indicated above, a true and correct copy of the
foregaing document was served electronically upon the following using the Odyssey system:

Tim Whalen (whalawtim{@cine.coop). W %

Mitchell A. Peterson

EXHIBIT

]

Y L e
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First Judicial Circuit Court

————_——'—-—‘-"—_”—_—____—____—.——-————‘—_*——__——————'I_‘_—_—

Steven IL, Jensen Jeanne Bossman Presiding Judge
Circuit Court Judge Official Coust Reporter Steven R, Jensen
209 E. Main St,, Suite 230 P.0. Box 10 Cireult Judges
Elk Point, SD 57025 Parker, 5D 57053 By g
: Phone; 605.761.1200 Phone: 605.2974096 Tinothy W, Bjorkoan
Circuit Administratar Fax; 605.356,3687 Pax: 605.297.4090 Cheryle Gering
¥im L. Allison Patrick T. Smith
Chief Court Services Offlcer . Magistrate Judges
Charles R. Pricherg Tami A. Bermn
Circuit Assistant Gordon D. Swanson
Jazn Novak
March 31, 2015
Mr. Michael Tobin
Attorney at Law
300 South Main Avenue
P.0. Box 5015 -
Stoux Falls, SD 57104
MEMORANDUM DECISION
Mr. Mitchell Peierson
Attorney at Law
206 West 14™ Street -
P.O. Box 1030 N
Sioux Falls, SD 57101 n

Re:  Plaintiff’s Motion for Determination of Fixtures, Paweltzli v. Paweltzki and Paweltzki
Civ. 12-114 (McCook County)

Dear Counsel,

This matter comes before the court on Plaintiff’s Motion for Determination of Fixtures
and Plaintiff’s request for the court to reconsider its oral decision to enforce the settlement
agreement entered by the court on January 16,2015. An evidentiary hearing was held on Match
20, 2015. The court, having heard the testimony, and record in this matter, and arguments of

counsel, and having reviewed the parties’ submissions and exhibits, now rules.

RECEIVED
APR - 3 205
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FACTUAL BACKGROUND

On January 16, 2015, the court considered a number of motions filed by the parties
including the Defendants® Motion to Enforce Settlement (hereinafter individually referred to as
Larry and Roger). The court had denied an eatlier Motion to Enforce Settlement filed by the

Defendants as set ot in the court’s written Memorandum Decision dated Jﬁne 17, 2014,

Following the January 16, 2015, hearing the court determined that the parties had
reached an implied agreement by their actions over the past two years, Or otherwise ratified their
mediated agreement for the division of partnership real estate and equipment, and for the
ownership of non-partnership real estate referred to as Roger’s Place. Tni granting the Motion to
Enforce filed by Defendants, the court ordered ﬁt the real estate be deeded over from the
partnership to the individual parties consistent with the agreement and that the parties prepare
bills of sale as to the items of equipment that were drafted in the equipment draft. Plaintiff
(hereinafter Jerry) submitted both a substantive and procedural objection to the ruling, Based
upon the procedural objection the court afforded Jerry further opportunity to present evidence or

argument on the issue of the agreement by implication or ratification.

At the evidentiary hearing on March 20, the court gave both parties further opportunity to
present evidence and argument on the_ issue of the enforcement- of the setfiement agreement.
Jerry also filed the present Motion for Determination of Fixtures, which the court also considers,
At issue on Plaintiff's fixture motion is a determination of whether LP gas tanks, grain bins, and
electric fencing are considered fixtures that go with the land. Also at issue are various items of

equipment that were drafted in the equipment draft.
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ANALYSIS AND DECISION

1. Motion to Reconsider Court’s Decision to Enforce Settlement.

Jerry objecfs to portions of the court’s decision to enforce a setttement agreement
between the p_arties. He does not object to the portion of the court’s order requiring the parties to
transfer deeds of real property from the partnership to the individuals consistent with the court’s
finding at the January hearing. However, Jerry asserts that the court does not have jurisdiction to
require the transfer of Roger’s Place consistent with the court’s ruling in January and that an
agreement by implication was not reached as to this property because he did not receive the
bargainied for consideration for this property. Je;rry also argues that agreements wete not reached
on items in the equipment draft becanse of misunderstandings by the parties concemning the

condition of certain equipment during the draft.
a, Roger’s Place,

The partnership owns five tracts of real property which was valued prior fo the initial
mediation in February of 2013. These five tracts and their values are described in the Broker’s
Opinion of Value, prepared by Wieman, and introduced as Exhibit 21. The parties agreed during
the mediations that Larry and Roger would receive Tracts 1,2 and 3, and that Jerry would

receive Tracts 4 and 5. Jerry does not object to the portion of the court’s order disttibuting these

iracts consistent with the mediated agreement between the parties.

The three brothers also own and farm real property separate from the parinership. Most
of the non-partnership real property has not been discussed and is not relevant to the partnership
dispute, with the exception of what the parties have referred to as Roger’s Place. Roger’s Place

is approximately six acres of real property, including buildings and other improvemenis. Jetry
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and Larry own this property and Roger has lived there for a number of years. Prior to the second
mediation on April 23, 2013, Wieman’s provided a Broker’s Opinion of Value as set out in
Exhibit 23 for Roger’s Place. The settlement memorandum drafted by the mediator following
the April 23 mediation provided as one of terms of settlement of the partner%hip issues that Jerry
would convey his one-half interest in Roger’s Place to Roger for a cash payment pf $50,025. As
a part of the court’s January 2015 bench ruling, the court determined that this transaction should

be completed as a pait of the enforcement of the settlement agreement.

Jerry initially asserts that this court does not have jurisdiction with respect te Roger’s
Place because it was not part of the partnership that is the subject of this action. The lawsuit
seeks dissolution of the partnership and makes other equitable aﬁd legal claims as it relates to the
partnership. There is no specific claim involving Roget’s Place in the original pleadings.
However, the disposition of Roger’s Place was discussed in the mediation as a part of the
resolution of the partnership dispute and has been raised by both parties at this hearing and in
other prior hearings and pleadings. There has never been an objection to the court’s jurisdiction
to hear issues as to the validity of any settlement involving Roger’ Place pribr to the March 20
hearing. Further, Jerry admitted that his decision to convey his interest in Roger’s Place was
based, in part, upon certain consideration he received as a part of winding up the partnership.
All the parties with an interes£ in the Roger’s Place or its disposition are parties to this action and
all the parties have presented testimony and argument on the appropriate disposition of Roger’s
Place on $everal occasions in this litigation. “[A] trial court has broad jurisdiction to redress a
wrong in a civit action and has jurisdiction to grant equitable remeies when properly invoked
and pursuant to the principles of equity. This equitable jurisdiction encompasses property

rights.” Alexander v, Hamilton, 525 N.W.2d 41, 46 (S.D. 1994), Under the circumstances, the
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court determines that it has jurisdiction to consider the validity of the settlement involving

Roger’s Place.

Jerry claims that even if this court has jurisdiction to enforcement any settfement with
respect to Roger’s Place, he argues that'a settle_ment was never reached between the parties.
Jerry testified that he agreed to convey his interest in Roger’s Place for $50,025 with the
understanding that he would be permitted to make the first four picks in the equipment draft.
Although there is no documentation or other evidence to support this claim, the evidence shows

that Jetry received the first four picks of equipment.

Jerry testified that when he made these picks he made certain assumptions, which turned
out to be incorrect, and as a result he did not receive the consideration he believed he was
entitled to receive for Roger’s Place. Specifically, Jerry claims that he drafted four pieces of
equipment with the understanding that (1) the bank debt associated with the disc was to go with
the disc; (2) the sprayer he chose would include the GPS unit; and (3) the grain cart he chose
would include the scale. Jerry testified that based upon these understanding hel did not choose the
$35,000 disc as one of the first four pieces because the bank debt for the disc was approximately
the same. Subsequently, he paid one-third of the partnership debt at the bank, including the
$38,000 debt on the disc. As a result, he claims he was shorted nearly $13,000. He also claims
he would not have drafted the grain cart and the sprayer as one of his picks if he had known they

would not come complete.

Despite Jerry’s testimony, the court finds that the $50,000 bargained to transfer Jerry’s
interest in the property was fair consideration. The opinion of value provided prior to the

mediation provided an opinion of value for Roger’s Place from $75,000 to $95,000, with the
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most probable price of $85,000. Jetry has not presented any evidence to dispute this value. The
purported agreement by Larry and Roger to pay $50,025 for Jerry’s interest would suggest the
agreed price was a full price, if nota prémium. Further, the settlement memorandum drafted by
the mediator on the day of the second mediation does not state that there was ‘any other

consideration for Jerry’s conveyance of his one-half interest.

The court does not find Jerry’s claim that he misunderstood the status of the debt on the
disc to be credible. The first mediation summary drafted by the mediator provided that the
partners would each pay 1/3 of all the partnership debt, except 5 otherwise stated. There was
no language ot otﬁer suggestion following either mediation that any debt s-peéiﬁcaﬂy associated
with the equipment would be paid individually by the partner receiviné that item of equipment.
Jerry did not present any evidence o show that he inquired or attemnpted to clarify whether the
debt for an item of equipment would go with the equipment contrary to the discussions

confirmed following the mediation.

Following the.second mediation, Jerry participated in the draft of the equipment. In the
nearly two yeats since the draft Jerry has contimued to possess and use the equipment he chose in
the drafi. He has never sought to return any of the equipment drafted following the mediation.
Moreover, Jerry also testified that he paid his portion of the debt at ﬂue Bridgewater Bank,
including the debt associated with the disc. There is no evidence that he objected to this payment

. ot argued this was inconsistent with the parties’ agreements.

Larry and Roger testified at the prier hearing that since the mediations they have retained
possession of all the real property which the parties agreed to divide, including Roger’s Place.

Moreover, they testified that they have also paid the property taxes on alf this real estate for the
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past two years. Jerry has not presented any evidence that he has paid the real property taxes for

Roger’s Place since the mediation, or that he has attempted to obtain possession of this property

or remove Roger from the property during the past two years.

The Court has stated that an implied agreement may be found by all the circumstances
and considering the actions of the parties. Setliff v. kins, 2000 S.D. 124,913, 616 N.W.2d 878,

885, Moreover an incomplete or voidable contract may be ratified by a party’s actions:

Even if the contract could be deemed defective or incomplete, this conduct
constitutes ratification. A contract is ratified when “an act by which an otherwise
voidable and, as a result, invalid contract is conformed, and thereby made valid
and enforceable.” (citations omitted). Ratification can either be “express or
implied by conduct.” (citations omitted). “In addition, failure of a party to
disaffirm a contract over a period of time may, by itself, ripen into a ratification,
especially if rescission will result in prejudice to the other party.

Ziegler Furniture & Funeral Home, Inc. v, Ciemanec, 2006 S.D. 6, §31, 709 N.W.2d 350, 358.

Tinder the circumstances, the court finds that Jerry action’s since the mediation support

{he determination of an implied contract as well as a ratification of the agresment negotiaied at

the mediation with respect to the real property, including the conveyance of Roger’s Place from
Jetry to Roger for the consideration of $50,025. The agreement to resolve Roger’s Place was an
integral part of the bargained for consideration of the parties in resolving the partnership, and

their agreement with respect to Roger’s Place is appropriately enforced in this action.

b. Equipment draft

Jerry also disputes that an agreement was made with respect to some or all the equipment.

He also asserts that mutual mistakes of fact should allow him to rescind or void any such

agreements. During the second mediation fhe parties discussed that Jerry would receive his first
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choice of certain items of equipment and that the parties would draft jtems of equipment in a
specified order. Following the mediation, Jerry accepted the specific items of equipment set out
in the settlement memorandum, Thereafter, Jerry participated in the equipment draft and
accepted the equipment that he drafted in the mediation. Jerry has continued ﬂ) use and possess
all the equipment that he received and drafted consistent with the parties ‘t‘)arga'_iningl at the

mediation.

Jerry argues that he did not give assent to the equipment he received because he did net
receive acourate information about the nature and status of certain items of equipment that he
drafted following the mediation. As discussed above, Jerry testified that he _\idllld have selected
the disc valued at $35,000 on th¢ Wieman’s appraisal as one of his first four pieces of equipment
if he had known that the partnership was going to be responsible for the bank debt on the disc
which was approximately the same amount as dise value, However, Jerry admitted on cross-
examination that there were other items of equipment he received in the draft for which there
was still remaining debt at the bank that was paid by ail of the partners. He also acknowledged
that he was aware of the memorandum drafted by the mediator following the first mediation,
providing that the partnership would be tesponsible for all debt, except as otherwise stated. Jerty
has presented no evidence to show that there was ever any discussion that the bank debt on the
disc would be paid by the individual partner receiving the disc in the draft, Jerry’s claims that he
understood otherwise are not consistent with the evidence showing that the partners all
understood, at least immediately following the mediation, that the partnership would be
responsible for all debt, except as otherwise listed. Jerry’s acﬁous of receiving and using all the
equipment he received in the draft and paying the partnership debt at the bank demonstrates his

intent to be bound by the agreements at the mediation regarding the equipment.
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Jerry also claims some of the equipment he drafted did not include all the components he
understood would be received as part of the equipment, The evidence shows that Jerry did not
receive all the parts of the equipment he bargained for at the mediation. There is evidence that
Larry and Roger also did not receive all the pieces of the equipment they bargained for at the
mediation, The court Lﬂnds that these issues do not affect the formation or validity of the
contracts between the parties based upon the evidence showing that the parties have agreed to the
mediated settlement by their actions and have ratified the terms concerning the equipment over
the past two years by their actions. However, the court does believe that each party has a
contractual remedy to.receive the equipment, or equivalent value, they bargained for during the
mediation and that thlS is the remedy for any breach of the terms agreed o between the parties.

The court discusses these remedies more fully below.

After reviewing all the evidence submitted, the court determines on this record that the
patties fairly and fuily bargained the terms of the division of the partnership as to all the real
estate and equipment, including Roger’s Place. As the court previousty found, .there were
material terms that were not filly resolved in dissolving the partnership, but the partics, by their
actions 6ver the past two yeat, have affirmed and ratified the terms of the dissolution relating to
the real estate and equipment. The terms of these agreements by implication. and ratification are

appropriately enforced by this court,
2. Determination of Fixtures and Righis in the Equipment.

Jerry avers that if the court determines there is a binding apreement between the parties
as to all the real property, including Roger’s Place, then the court must determine which

improvements to the real property should be considered personal property or chattel property,
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rather than fixtures that would go with the land. Similarly, if the court determines there is a valid
agreement as to the equipment, Jerry urges the court to determine his rights as to certain parts of

the equipment he drafted and did not receive.

Youth Dakota Codified Laws Chapter 43-33 applies to fixtures. “A thing is deemed to be
affixed to 1and when it is attached to it by roots, as in the case of trees, vines, of shrubs; or
imbedded in it, as in the case of walls; or permanently resting upon it, as in the case of buildings;
or permanently attached to what is thus permanent, as by means of cement, plaster, nails, bolts,
or screws.” SDCL § 43-33-1, Additionally, except as provided in § 43-33-1, when one “affixes
his property to the land of another without an agreement permitting him to réméve it, the thing
affixed belongs to the owner of the land unless he chooses o require the former to remove it.”

SDCL § 43-33-2,

The South Dakota Supreme Court has recognized a number of factors to consider in
determining whether property is a fixture. Those factors include: “(1) annexation to the realty;
either actual or constructive; (2) its adaptability to the use and purpose for which the realty is
used; and (3) the intention of the party making the annexation.” Rushmore Shadows, LLC'v.
Pennington County Bd. of Equalization, 2013 8D 73,19, 838 N'W.2d 814, 817 (citing In re Tax
Appeal of Logan & dssocs., 331 N.W.2d 281, 282 (S.D. 1983)). Of the factors, intent is
controlling as the others “derive their chief value as evidence of such intention,” Id. (internal
citations omitted). “[Ijntent is not the secret intent in the mind, but the intent that may be
deduced from.. .the circumstances of the particular case.” Id. (quoting First Nat'l Bank of

Aberdeen v, Jacobs, 273 N.W.2d 743, 746 (S.D. 1978)).

a. LP gas tanks
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Jerry testified that it was his intention and understanding that the LP tanks on the real
property were personal property and not fixtures because they are easily moved. He also points
to the Wieman valuation which treats the LP tanks as machinery and equipment, rather than real
estate. The appraisal iﬁcludes five LP tanks as equipment valued separate from the real estaie
appraisal. Jerry te§tiﬂed tha; four of the tanks are owned by the partnership and that he
purchased one 500-gallon propane tank with his own funds. Defendants argue that the propane

tanks should be treated as fixtures.

Defendants did not specifically dispute Jerry’s testimony he always believed the propane
tanks were personal brbperty and not connected to the real estate. Purther, there is no dispute
that the parﬁes relied upon the Wie.m;m valuations in bargaining the terms of the partnership
wind-up during the me«;.liarions, The Wieman Yaluaﬁons list the propane tanks on the machinery
list, as personal property, and place values on the tanks separate from the real property
valuations. There is no evidence that the parties discussed any understanding or intention
regarding the propane tanks, aside from their freatment on the Wieman appraisals. Moreover,
there was no evidence showing how, or if, LP tanks are affixed o the land. As such, the court

finds that the parties intended that the tanks would be treated as personal property and not

fixtures.

The court also finds that Jerry owns one 500-gallon LP tank personally, separate from the
partnership as Jerry presented unrebutted testimony of his proof of payment from his personal
funds for the LP tank. The other four tanks are parmership personal property. All five of the
tanks are located on real property which will be owned by either Larry or Roger uader the
court’s order enforcing the settlement. All the parties agreed at the hearing that it would be more

appropriate for each party to receive the value of these tanks, rather than remove them from their
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current locations. Based upon this agreement, the court determines the five-hundred gallon tanks
to have a value of $400 each and one-thousand gallon tanks to have a vatue of $800 each. Larry
and Roger shall retain possession of all five LP tanks. Jerry should receive payment of $1,200
based upon his full interest in one five-hundred gatlon tank and his 1/3 interest iﬁ the other four

tanks. This payment should be paid by Defendants at or before the closing on the real property.
b. Grain bins

Jerry argues that the grain bins should also be considered personal property. He provided
a list of nine bins purchased by the partnership on Exhibit 29. All nine of thes;e bins are located
on teal propetty to be received by Larry and Roger as part of the settlement. Jcrry testified that
he also purchased two additional bins with his own finds, separate from the parh;\ership. These
consist of a 7,000 bushel bin located on Tract 1 and a 25,000 bushel bin at Roger’s Place. Jerry

claims that these bins were not intended to be included as a part of the realty.

Eight of the pariership bins were desctibed and valued as part of the real estate
improvements in the Wieman valuations prior to the mediations. All eight of these bins are
Tocated on partnership property and there was no separate valuation determination made as to
these eight bins. The ninth partnership bin, a 16,000 bushel bin, is located on Roger’s Property.
This bin was valued on the Wieman personal property appraisal for $11,000. This bin was also
described as part of the “outbuildings” on the Wieman valuation of Roger’s Property, but states,
“It is my opinion that the two metal grain bins have value — but would have the most value to a

farmer engaged in crop preductjon versus a normal acreage buyer.”

Jerry presented evidence that he purchased the 7,000 bushel bin and the 25,000 bushel

bin. Jexry presented loan documents and bids in his name for these bins when they were
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purchased. Asa part of the loan documentation, the Iending institutions loaning money for each
bin took a “chattel mortgage” on the bins by filing financing statements claiming a separafe
security interest in the bins from the real estate. Defendants presented evidence that the 25,000
bushel grain bin was no'é purchased individually by Jerry, but that Jerry took out a loan, put the
money from the foan into his separate account, and repaid the loan with partnership money.
Jerry acknowledged that he received payments from the partnership for “bin rent” for the 25,000
bushel bin. There is evidence that both Jerry and the partnership were separately depreciating
the 25,000 bin. The court finds from the evidencle that Jerry purchased both the 7,000 and
25,000 bushel bins in his name, but that the partnership reimbursed Jerry for the cost of the
25,000 bushel bin. ‘This bin should be coﬁsidered a partnership bin, There is no evidence that

Jerry was reimbursed for the 7,000 bushel bin and the court finds that Jerry purchased the 7,000

bushel bin with his own funds.

The court must next decide whether the grain bins are separate personal property or part
of the realty. Under SDCL § 43-33-1a “thing is deemed to be affixed to land when it is atfached
to it by ... permanently .resting upon it, as in the case of buildings; or permanently attached to
what is thus permanent, as by means of cement, plaster, nails, bolts or screws.” The evidence is
undisputed that all of the bins are bolted or anchored to conerete foundations on the rea_l
property. This evidence establishes that the bing would be considered affixed to the lan&
consistent with SDCL § 43-33-1. However, “[tThe controlling criterion in determining whether
an article becomes a ‘fixture,” and thus a part of the realty, is the intention of the party placing
the arficle on the land” as that intent is determined from the relation of the parties and

circumstances. First Nat, Bank of Aberdeen v. Jacobs, 273 N.W.2d 743, 746 (S.D. 1978).
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As to the sight partnership bins located on partnership property the court finds the parties
valued these bins as part of the real estate to be divided between the partners at the time of the
mediations. The evidence does not show that the pariners placed ﬁny value on these bins
separate from the real estate, The evidence does not support Jerry’s claim that he Believed the
bins were separate from the real estate. The evidence shows that the parties c}ividt_ad up the real
estate based upon the Wieman valuations that included these eight bins as improvements on the
real estate for the purpose of the valuation. The court does not find that there was any agreement
or discussion that the bins would be considered separate from the real estate during the
mediations. Each party then took possession of the respective real estate and improvements and
split up the equipment based upon the draft, The parties have continued their farming operations
based upon their discussions during the mediation. Jerty’s claim of a “secret intesition”

otherwise is not supported by the facts and circumstances in the record.’

The ninth bin purchased by the partnership is located on Roger’s Place. This bin was
separately valued by Wieman on the machinery appraisal. The valuation of Roget’s Place by
Wieman appears to place little, if any, value on this bit in reaching an opinion of value. The
court makes the same findings for the 25,000 bushel bin, which the court has determined to have
wultimately been paid for with partnership funds. Although both bins are affixed to the real
property, the circumstances do not suggest an intention by the parties to value these two bins as a

part of the improvements at Roger’s Place. Rather, the partners recognized a value for these bins

! Jerry argues that the South Dakota Supreme Court case Mack v. Mack held that grain hins are personal property
and not realty, 20005.D. 92, 613 N.W.2d 64, The court #inds the facts in this case are distinguishable from Mack.
In Mack, the parties stipulated te an exhibit entitled #partnership Personal Property and Values” which reflected
the grain bins, which the Court found was clear evidence of the parties’ treatment of graln bins as personal
property. /d. at 9 36, Here, the evidence is the opposite. The parties relied on the Wieman appraisals In
mediation of real property and the equipment draft. The grain bins are not listed on the machinety appraisal, but
rather in the real estate appraisal. The parties’ reliance on the appraisals In mediation of real property and the
lack of objection to the inclusion of grain bins as part of the valuation of thereal property shows a clear intent that
the graln bins were intended to be fixtures that go with the land, and not personal property.
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separate from the real property and as such this intention is controlling, The court accepts the
values placed on these two bins in the Wieman machinery appraisal of $11,000 for the 16,000
bushel bin and $7,000 for the 25,000 bushel bin. Roger and Larry are ardered to pay Jerry his
one-third interest in thesel two bins of $6,000 at or before the time of the closing on the real

estate,

Finally, the 7,000 bushel bin Jerry purchased is listed in the Wieman real estate valuation
as one of the improvements valued as a part of the real estate.? The bin is not separately valued
in the personal propertj'l appraisal and Jerry has not shown that there was any othet agreement or
discussion to exclude this; bin from agreement to divide the real property. The parties made a fair
division of real property, including the improvements, based upon the Wieman valuations and
Jerry cannot claim a different intention now. SDCL § 43-33-2 provides that “when a person
affixes his property to the land of another without an agreement permitting him to remove it, the
thing belongs to thz_e owner of the land....” Jerry took possession of the property he agreed to
assume at the mediation without any agreernent that the bin would be sepatated from Tract 1 fo
be received by the Dcfen&ants. He has continued to farm and possess the property he assumed
for the past two years. The evidence does not convince the court that the circumstances here
demonstrate an intention or agreement to separate this bin from the real property. The court

determines that the 7,000 bushel bin is a part of the realty o be conveyed as Tract 1.

c. Electric fencing

Jerry argues the electric fencing that is owned by the partnership and found on Tracts 1,

2, and 3 should be considered personal property, not fixtures. He testified that he also intended

2 This bin Is identified as a 6,000 bushel bin in the real estate valuation.
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that the lined fences (or border fences) to be treated as fixctures, but that the corral fences which
confine livestock or hogs are not fixtures. Defendants did not dispute the testimony offered by
Jerry as to the electric fencing and corral fencing, The court finds from the evidence that the
electric fencing and mﬁal fencing is easily removable, adaptable, and is often usedl ona
temporary basis in one area, then moved around to another area. This is distinguished from

border fencing that is embedded into the ground and not easily removed.

The Wieman equipment appraisal includes some miscellaneous livestock equipment such
as feeders, chutes and gates which would be included as personal property. Itis unclear if some
of these items are encompassed in Jerry’s claim to the corral fencir;g. However, giﬁce the
evidence offered by Jerry is undisputed, the court accepts this testimony and determines that
Jerry is entitled to his one-third interest in any partnership electric or-corral fencing on the real
propexty to be received by Larry and Roger. To the extent any of this partnership fencing is
located on the property to be received by Jerry he will be responsible to pay Larry and Roger for
their one-third inferest in such property. Since the evidence does not establish a value for this
property, the court directs the parties to attempt to reach an agreement as to the onx;,-third value

of this fencing, or if an agreement is not reached, to set the maiter for further hearing on the

value of this fencing.

d. Equipment
Jerry argues that cerfain equipment that he drafted was transferred to him after the draft
incomplete. Specifically, he drafted a sprayer that included a GPS unit, a grain cart that included
a scale, and a tractor with a removable cab, Jerty testified when he received these items, the
GPS unit was missing from the sprayer, the scale was not included with the grain cart, and the

cab had been removed from the tractor. Additionally, Defendants argue that Larry drafted a corn
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planiter from the equipment draft, and, when received, it was missing corn units, a turnbuckle
hitch, a control box, and a monitor.

The court finds that the condition the equipment was in during the appraisal and the
description used in the Wieman Machinery Appraisal is evidence of intent of the parties and
- what the parties relied upon in drafting pieces of equipment. Therefore, since the Wieman
* Machinery Appraisal listed “Starfire — Auto Steer Ready” in the description of the sprayer and

 the GPS was considered in valuing the sprayer at $27,500, the court finds that Jerry is entitled to
the return of the GPS upit ot the fair market value of such a unit. Likewise, the Wieman
Machinery Appraisal described the grain cart “with Scale” in vatuing this piece at $10,500. The
court finds that Jerry is éntitled to the scale or its fair market value, Defendants agree that the
removable cab on the 4010 iractor should go with the tractor, and agree to provide the cab for
this tractor.

The court also finds the corn planter drafted by Larry was valued in working condition
complete with its corn units, turnbuckie hitch, control box, and monitor. Larry is entitled to
these parts or the fair market value of these parts.

The parties in possession of any of the parts of the above equipment shall provide these
parts to the partner that drafted the equipment at or before the time that the bills of sale are
signed in this matter. If any of the items are not returned for any reason, then the parties shall
attempt to agree on the fair market value(s) of the missing item(s). Larry and Roger shall pay
Jerry for the fair market value of any parts missing from the above equipment he drafted. Jerry
shall pay Larry and Roger for the fair market value of any patts missing from the above
equipment they drafted. If the parties are unable to reach an agreement on such value, the issue

should be set for further hearing.
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CONCLUSION

The court incorporates by reference the order and findings of fact and conclusions of law
entered by the court following the hearing on Januvary 16, 2015, the same as if fully set forth
herein. The court orders the parties to transfer the property consistent with the above
determinations or otherwise make the payments as ordered herein. The parties shall execute
legal documentation transferring the real property and personal property consistent with this
decisiont within 30 days from the date of the entry of the court order in this matter. Any issues

remaining outstanding after completing this settlement shall be set for trial.

The court requests Mr. Peterson to prepare Findings of Fact, Conclusions of Law, and an
Order consistent with this Memorandum Decision. The prior oral decision and written decision

may be incorporated by reference in liew of setting out separate findings of fact and conclusions

of law.

Steven RY Jersen \ \\
Circuit Court Judge
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FILED

STATE OF SOUTH DAKOTA ) MAY 0 8 2015 IN CIRCUIT COURT
_ 188
COUNTY OF MCCOOK ) W }Mr FIRST JUDICIAL CIRCUIT -

CIV. 12-114

GERALD PAWELTZKI,

Plaintift,

ORDER, FINDINGS OF FACT, AND
Vs, CONCLUSIONS OF LAW
(DEFENDANTS’ MOTION TOQ ENFCRCE

ROGER PAWELTZKI and LAWRENCE SETTLEMENT)
PAWELTZK],

Defendants.

The Court held a hearing on Friday, January 16, 20135, at the McCook County courthouse
on Defendaﬁts‘ Motion to Enforce Settlement, Plaintif's Application for Appointment of
Receiver, and Plaintiff's Motion for Partial Summary Judgment, The Court heard testimony from
Plaintff Gerald Paweltzki (“Jerry’), Defendant Lawrence Paweltzki (*Larry”), Defendant cher
Paweltzki {“Roger”), and Sheriff Mark Noris, and considered exhibits, affidavits submitted prior
to the hearing, and briefs of the parties. Based on the information considered by the Court the
Court issued its bench decision and directed counsel for Defendants to prepare a formal order,
findings of fact, and conclusions of law. Thereafter, and with the Court’s permission, Jerry
requested an additional hearing to address certain details pertaining to the Court’s decision
enforcing the settlement as to real property and equipment.

On March 20, 2015, the Caurt held an additional evidentiary hearing to consider
additional issues related to the Court’s prior decision enforcing a pottion of the parties’
settlement agreement and Jerry's Motion for Determination of Fixtures, The Court issued its
Memorandum Deciston dated March 31, 2015, and enters the following order, findings of fact, .

and conclusions of law, R
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DEFENDANTS' MOTION TO ENFORCE SET TLEMENT

The Court incorporates by reference the Findings of Fact and Conclusions of Law dated
Tuly 31, 2014, The Court also incorporates by reforence its Memorandurn Decision dated Match
31, 2015, To the exient any finding of fact or conclusion of Taw set forth herein conflicts with the
Court's prior findings of fact or canclusions of law, the Coust hereby modifies its prior findings
of fact and conclusions of law.

Any finding of fact determined o be a conciusion of law shafl be considered a sonclusion

of law. Any conclusion of law determined to be a finding of fact shall be considered a finding of

fact,

A. Partnership Real Estate
Findings of Fuct

1. At the thne of the February £5,2013, and Aptil 23, 2013, mediations, the parties
did not agree upon all of the same essential terms of settiement reflected in the settlement
memoranda prepated by mediator Lon Kouri, marked as Hearing Exhibits 12 and 14
respectively.

2. According to the setilement memoranda, Larry and Roger received Parcels 1, 2,.
and 3 (inclﬁd_ing structures), while Jerry received Patcels 4 and 5 (inchuding structures).

3 The legal dcscriptions of Parcels | through 5 correspond with Tracts 1 through 5
1abels teflected in the January 5, 2013, Wieman appraisal marked as Hearing Exhibit 11.

4. Grain bins and other outbuildings located on Parcels 1 through 3 were appraised
as part of the real estate to which such items are attached in the Januaty 3, 2013, Wieman

appraisal marked as Hearing Exhibit 11.
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5. In the two years following the mediations, Jerry has possessed, used, and farmed
Parcels 4 and 5 (including all structuses, grain bins, homes, barns, o other outbuildings}
separately and to the exclusion of Lairy and Roger.

6. In the two years following the mediations, Larry and Roger have possessed, used,
and farmed Parcels 1,2, and 3 (including all structures, grain bins, homes, bams, or other
outbuildings) separately and to the exclusion of Jerry. ]

7. According (o the January 5, 2013, Wieman appraisal marked as Hearing Exhibit
11, the total value of Parcels 1 through 3, including structures, grain bins, houses, barns, end
other outbuildings attached to the real estate, is $4,629,330.

8. According to the January 5, 201 3, Wieman appraisal marked as Hearing Exhibit
i1, Parcels 4 and 5 allocated 10 Jerry have a value of §1,544,455, which is 33.4% of the total
value of the partnership teal estate.

9. Distributing Parcels 1, 2, and 3 to Lary and Roger and Parcels 4 and 5 to Jerry
would result in a fair, equitable, and equal distribution of the partership’s real estate based on
the January 5, 2013, Wieman appraisal marked as Hearing Exhibit 11.

10,  Jerry’s actions since the mediations support a determination of gn fmplied
contract as well as ratification of the agrecrﬁent negotiated at mediation with respect to division
and transfer of Parcels 1 through 5.

11, As acknolwledged by Jerry and his counsel at the March 20, 2015, hearing, Jcrry.

does not object 1o the portion of the Court’s order distributing Parcels 1 through S consistent with

the mediated agreement between the parties.

i
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Conclusions of Law

12.  The patties have an enforceable seitlement agreemext (through au implied
agreement, ratification, or both) pertaining to disposition of Parcels 1 through 5, as follows: (8)
Parcels ), 2, and 3 shall be teansferred to Larry and Roger to be divided between them, jointky
farmed, or further disposed of as mutually agreed between Larry and Roger; (b) Parcels 4 and 5
shall be transferred to Jerry; and (c) the real estate transfers shall include ail structures, houses, -
barns, grain bins, outbuildings, and border fences attached to the land.

13, The Court incorporates by reference the concluslons of law set forth in inffa § 1

(Post-mediation Acts: Implied Agresment and Ratification).

B. Roger’s Flace
Findings of Fact

14.  Until the March 20, 2015, hearing, Jerry never objected to this Court’s
jurisdiction to resolve disputes related to Roger’s place.

15, According to the settlement memoranda, Jetry agreed to sell his 50% interest in
Roger’s place in exchangs for $50,025.00

16.  The purchase price of $50,025.00 is more than 50% of the market value as
reflected in the appraisal and is a premnium above fair market value.

17.  Jerry receiving the first four picks in the equipment deaft was not part of the
consideration Jerry received for selling his one-half interest in Roger’s place.

18,  Grain bins and other outbuildings located at Roger’s place were appraised as part
of the real estate to which such items are attached in the April 22, 2013, Wieman appraisal

marked as Hearing Exhibit 20.
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19, In the approximate two years following the mediations, Roger has possessed and
used Roger’s place (including all structures, grain bins, homes, barns, o other outbuildings) to ‘
the exclusion of Jerry. | |
90,  Jerry bas nof presented any evidence that he has paid the real property taxes for |
Roger's place since the mediation, or that he has attempted to obiain possession of ihis property |
or remove Roger from the property during the past two years.
21, Jerry's actions since the mediations support 8 determination of an implied
agreement as well as ratification of the agreement negotiated at mediation with respect to
Roger's place.
Conclusions of Law
3. This Court has jurisdiction to grant relief related fo the real estate referred to 85
“Roger's place,” the legal description of which is set forth in the April 22, 2013, Wieman
appraisal marked as Hearing Exhibit 20, See Alexander v. Hamilton, 525 N.W 2d 41, 46 (8.D.
1994) (discussing trial court’s broad jurisdiction and equitable powers).
23.  The partics have an enforceable settlement agreement (through an implied
agreement, ratification, or both) pertaining to disposition of Roger's place as follows: (a) Jerry
shall transfer his 50% interest in Roger's place to Roger in exchange for $50,025.00; and (b) the
real estate transfer shall iﬁclude all structures, houses, bamns, grain bins, outbuildings, and border
fences attached to the land.
24.  The Court incorporafes by reference the conclusions of law set forth ininfra § 1

(Post-mediation Acts: Implied Agreement and Ratification),
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C. Equipment
Findings of Fact

95, According to the scitlement memorands, Jerry recelved four larger pieces of
equipment as the first four picks in the equipment draft, Larry and Roger had the right to select '
the next eight pieces of equipment in the draft, and then the patties would alternate selections of
equipment through a draft process. The twelve initial squipment selections and the additional
alternating selections in the equipment draft will be referred to as “the draft.”

26.  Following the two mediations, the parties in fact participated in the draft in which
the parties selected several dozen pieces of equipment, machinery, ot tools, primarily consisting
of the most valuable parinership equipment.

27, In the two years following the mediations and the draft, Jerry has possessed and
used the equipment selected by him through the draft to the exclusion of Larry and Roger,
including for farming land other than Parcels 4 and 5.

28,  Jerry has not sought to return any equipment he selected in the draft.

29, In the two years following the mediations and the draft, Larry and Roget have
possessed and used the equipment selected by them in draft to the exclusion of Jerry, including
for farming land other than Parcels 1, 2, and 3. |

30.  Larry and Roger have purchased substitute equipment to replace the equipment
selected by and exclusively used by Jerry following the mediations and the draft,

31, Inthe two years following the mediations and the draft, Larry and Roger have

maintained, repaired, and insured the equipment selected by them in the draft.
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32, The 1998 JD 9300 tractor sclcoted by Lary in the draft had approximately

$50,000 in debt against the tractor with creditor Ag Direct, which dobt Larry has assumed and

kept current in the two years following the mediations and the drafi,

33, Jerry had personal property located in the house on Parcel 1 that he removed in

Ma)r and June of 2013 consistent with the mediation memorande.

14,  Jerry's actions since the mediat

jons support a determination of an implied

contract as well as ratification of the agreement negotiated at mediation with respect to selection

and division of equipment selected through the draft.

Conclusions of Law

35,  The parties have an enforceable gettlement agreement (through an implied

agreetent, ratification, or both) pertaining to the equipment selected by each party through the

draft as follows: (a) the partles shall exeente bills of sale, or other appropriate transfer

documents, transferring title in the drafted equ

ipment to the party selecting each piece of drafted

cquiﬁmcnt; (b) the Ag Direct debt associated with the 1998 JD 9300 is to be assumed by Larty,

which the evidence shows has already been done.

36.  The Courl incorporates by reference the conclusions of Jaw set forth in infra § I

(Post-mediation Acts: Implied Agreement and Ratification).
D. Sunflower Disc Debt
- Findings of Fact

37.  Jemry testified that he believed Farmers State Bank (“FSB”) debt related to the

Sunflower disc selected in the draft by Larry a

transferred to Larry or Roger.

nd Roger was supposed to be assigned or
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38.  The parties unambiguously agreed that all FSB debt was to be split into equal ‘
thirds between them.
39,  The parties in fact paid the FSB debt equally with each party paying his one-third

ghare.

b e a— — e ——

40,  Jerry paid approximately $13,000 of FSB debt that he claims is related to the
Sunflower disc.

41.  There were items of equipment, other than the Sunflower disc, that Jerry receivc&
in the draft for which there was still remaining FSB debi that was paid equelly by all of the
parties.

42.  The first mediation summary drafted by the mediator provided that each party
would pay one-third of all bank (FSB) debt, except 83 otherwise stated.

43.  There was no language or other suggestion following either mediation that any
debt specifically associated with the equipment would be paid individually by the party receiving
that item of equipment.

44.  Jerry did not present any evidence to show that he inquired or attempted to clarify
whether the debt for an item of equipment would go with the equipment contrary 1o the
discussions confirmed following the mediation.

45.  Jerry testified that he paid his one-third portion of the FEB debt, including the
portion associated with the Sunflower disc.

46,  Jerry’s claim that he understood the FSB debt associated with the Sunflower diso
would be paid by the party selecting the Sunflower dise in the draft is not consistent with the
evidence of the pariies’ understandings 2t the time of mediation and at the draft following the

gecond mediation.
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47.  The Court does not find Jerry’s testimony that he misunderstood the status of the '
bank debt on Sunflower dise to be credible.

48.  Jerry's actions of receiving and using all the equipment he received in the draft
and paying the partnership’s FSB debt demonstrate Jerry’s intent to be bound by the agreements
reached at mediation regarding the equipment.

Conclusions of Law

49.  The Court concludes that the FSB debt was properly paid in equal shares by the -
parties.

50. The FSB debt Jerry alloges is associated with the Sunflower dise was properly
paid equally by the parties.

51.  Jerry is not entitied to reimbursement of the approximate $13,000 in FSB debt

related to the Sunfiower disc that he claims he wrongfully paid.

E. Missing Accessories: Soraver, Grain Cart. Tractor Cab, and Flanter
Findings of Fact

52, lemy testified thathe believed the sprayer he selected in the draft was supposed to
include a GPS unit, but the sprayer was missing a GPS unit when Jetry received the sprayer afier
the draft.

53, Jerry testified that ho believed the grain cart be selected in the draft was supposed
10 inciud;a a scale, but the scale was missing when Jerry received the grain cart after the draft.

54,  Larry and Roger also did not receive all the pieces or accessories for all of the
equipment they selected in the draft, in particular the com planter drafted by Latry is missing

several accessories or picces.

——— e e  m— e - - cu -

Appellant Appx. 094



5%, The fact that certain pieces or accessories were missing from various pieces of
equipment does not affect the formation or validity of the agreernents reached or the Court’s

finding that ratification oceurred; rather, the pattics have conractual remedies for any breaches.

56.  The condition the equipment was in during the Wieman appraisal and the
deseription used in the Appraisal is evidence of the intent of the parties and what the parties
relied upon in drafting equipment.

Conclusions of Law

57.  The Court incorporates by referenced the conclusions of law in supra § C related
o distribution of the drafted equipment. -

58.  Jerry is entitled to return of the GPS unit for the sprayer or its fair market value.

s9.  Jerry is entitled to a scale for the grain cart or its fair market value,

60.  Jerry is entitled to the removable cab for the 4010 tractor and Larry and Roger
have agre;d to provide this to Jeiry,

61.  Lary is entitled to the missing parts for the corn planter (e.g., com units,
turnbuckle hitch, control bex, and monitor) or their fair market value,

62, The rcspeétive accessories or parts that each party owes the other shall be
delivered at or before the time bills of sale are executed. if any such items are oot returned, then
the parties shall agree upon fair market value compensation or set the mattet for further hearing

if an agreement cannot be reached.

10

- - e e mw A s am A M s mam e

Appellant Appx. 095



F. LP Tanks

Findings of Fact

63.  Jerry asseris that LP tanks should not be considered fixtures or structures that
transfer as part of the real property to which they are affixed.

4.  Four LP tanks were purchased by the partnership, while Jerry persenally
purchased one LP tank. -

65.  Jerry testified that it was his intention and understanding that the LP tanks were
never fiztures, as they arc easily moved

66.  There is no svidence that the parties discussed any understanding or intention
regarding the propanc tanks being anything other than personal property.

67.  There was no gvidence showing how the LP tanks were physically affixed to the
land. |

68,  The parties intended to treat LP tanks as personal property.

69.  All the parties agreed at the hearing that it would be more appropriate for each
party to receive the value of the LP tanks in leu of physically removing and transferring LP
taks,

Conclusions of Law

70.  The Court refers to SDCL 43-33-1 for guidance on what is determined a structure,
and that stafute provides, “A thing is deemed to be affixed to land when it is attached to it by
roots, as in the case of trees, vines, or shrubs; or imbedded in it, ag in the case of walls; or
permanently resting upon it, as in the case of buildings; or permanently attached to what is thus

permanent, as by means of cement, plaster, nails, bolts, or screws,”
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71, When one “affixes his propetty to the land of another without an agreement
permitting him to remoye it, the thing affixed belongs 10 the owner of the land unless he chooses
to require the former to remove it.” SDCL § 43-33-2.

- 72.  The South Dakota Supreme Court has recognized a number of factors to constder
in determining whether property is a fixture. Those factars include: “(1) annexation to the realty;
either actual or constructive; (2) its adaptability to the use and purposs for which the realty is
used; and (3) the intention of the party making the annexation.” Rushmore Shadows, LLC v,
Pennington County Bd. of Equalization, 2013 SD 73,7 9, 838 N.W.2d 814, 817 (citing Jn re Tax
Appeal of Logan & Assocs., 333 NW.24 281, 282 (S.D. 1983)), Of the factors, intent is
controlling as the others “derive their chief value as evidence of such intention.” Id. (nternal
citations omitted). “[Tjntent is not the secret intent in the mind, but the intent that may be
deduced from ... the circumstances of the particular case.” Id, (quoting First Nar'l Bark of
Aberdeen v, Jacobs, 273 N.W.2d 743, 746 (S.D. 1978)).

73.  The Court concludes that the LP tanks are pot fixtures attached to real property.

74, Jerry is entitled to the total payment of $1,200.00 from Larry and Roger t0
compensate him for his interest in the LP tanks, with such payment to occur at o before closing

on the real property.

G, Grain Bins
Findings of Fact

75, Jerry asserts that grain bins (and a Quonset building at Roger’s place) should not

be considered fixtures or structures that transfer as part of the real property to which they are

affixed,
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6. Exhibit 29 lists grain bins purchased by the partnership, all of which are located
on real propetty going to Larry and Roger.

77.  In addltion to the grain bins Jerry admits the partnership purchased, Jerty testified
that he personally purchased an additional 7,000 bushel grain bin that is located on Parce} 1 and a
25,000 bushel bin located at Roger’s place. |

78.  Jerry purchased the 7,000 bushel grain bin with his own funds.

79,  The pertnership reimbursed Jerry for his purchase of the 25,000 bushel grain bin,
therefore, the 25,000 bushel bin shall be considered a parmership grain bin. '

80.  The physical locations of the grain bins deseribed above (the bins indisputably
purchased by the partnership, Jerry’s 7,000 bushel bin, and the 25,000 bushe] bin) are as follows:
(a) the 25,000 bushel bin, valued at $7,000, Is located at Roger’s place (non-partnership land); -
(b) one 16,000 bushel bin (valued at $11,000} is located at Roger's place (non-partnetship land);
and (c) the other bins are jocated on Parcels | through 3 (partnership land).

81,  Forthe grain bins located on Parcels 1 through 3, on partnership tand, the Court
find the parties intended for these bins fo be part of the real estate to be divided between the

parties at the time of the medlations.

§2.  The evidence does not show that the parties placed any value on the grain bins
located on Parcels 1 through 3 separate from the real estate. |

83, The evidence does ﬁot support Jerry's claim that he believed the grain bins
located on Parcels 1 through 3 were separate from the real estate,

84.  The evidence shows that the parties divided up the real estate based upon the
Wiemean vainations that included the grain bins on Parcels 1 through 3 as improvements on the

real ostate for the purpose of the valuation,

— - e A el
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85.  There was no agreement that the grain bins on Parcels 1 through 3 would be
considered separate from the rea] estate during the mediations,

86. The parties’ reliance on the Wieman appraisals of Parcels 1 through 3 during
mediation, and the lack of objection by Jerry to the inclusion of grain bins as part of the
valnation of the real property, shows a clear intent that the grain bins on Parcels 1 through 3 wete
intended to be fixtures that go with the land, as apposed to personal property. |

87.  The two grain bins at Roger's place, the 25,000 bushe! bin (valued at $7,000) and
the 16,000 bushel bin (valued at 31 1,000), and the Quonset building at Roger's place (valued at
$7,500.00) were not intended by the partnership to be affixed to Roger's place, as Roger's place
is owned by Lairy and Jerry, not by the partnership.

88,  The Wieman appraisal utilized by the parties at mediation separately valued the
two grain bins at Roger's place.

9.  There was no intention by the parties to value the two grain bins at Roger’s place
as a part of the improverments at Roger's place.

Conclusions of Law

90.  The Court incorporates by reference supra 1] 70-72 pertaining to the definition
of, statutes related 1o, and case law addressing fixtures.

91. The Court concludes that the grain bins located on Parcels 1, 2, and 3 are fixtures
that are attached to and transfer with the real property. |

92.  The Court concludes that the two grain bins and Quonset building at Roger's

place are not fixtures, but are personal property of the partnership.
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93.  Lamy and Roger are ordered to pay Jerry for his one-third interest in the two grain
bins at Roger’s place, which is the total sum of $6,000.00, with such payment to occur at or
before closing on the real property.

94,  Larry and Roger are ordered to pay Jerry for his one-third interest in the Quonset
building at Roger’s place (valued at $7,500.00), which is the total sum of $2,500,00, with such

payment to ocgur at or before closing on the real property.

¥L. Electric Fencing and Coyral Feneing
Findings of Fact

95.  Jerry claims that electric fencing and corral fencing (but not border fences) are not
fixtures that transfer by decd with the real property on which such items are presently jocated.

96.  The electric fencing and cotral fencing are easily removable, adaptable, and are
often used on a temporary basis in one area, then moved to another area, This is distinguished -
from border fencing that is embedded into the ground and not casily removed.

Conclusions of Luw

67.  The Court incorporates by teference supra 19 70-72 pertaining to the definition -
of, statutes releted to, and case law addressing fixtures, |

98.  The Court concludes that the electric fencing and corral fencing are not fixtures
attached to real property, but are personal property of the partnership.

69,  Jerry is entitled io his one-third interest in any partnership-purchased glectric

fencing or corral fencing on the real praperty to be received by Larry and Roger.
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100. Likewise, Larty and Roger are entitled to their combined two-thirds share in any
pﬂrtncrshipﬁpurchased electric fencing or corral fencing on the real property to be received by
Jeiry.

101.  The Court directs the parties to attempt {0 reach an agreement as to compensation
for the parties® respective interests in the electric fencing and corral fencing or to set the issue for

further hearing if an agreement is not reached.

1. Pogt- ation Agts: I d Agr and Ratification
Findings of Fact

102.  Inthe two yeats following the mediations, all three parties have conducted
themselves unambignously in a manner consistent with the agreed-upon distribution of real
estate in the settietnent memoranda.

103, In the two years following the mediations, all three parties have paid real estate
{axes on Parcels | through 5 and Roger's place separately, with the exception of the May 2013
real estate taxes telating back 10 2012 partnership tax liabilities for which partnership funds were
used. ‘

104, In the two years following the mediations, Jerry has ot used the grain bins
located on Parcels 1 through 3 or Roger's place and has instead rented or made other
arangements for grain storage.

105. The parties’ conduct following the mediations s evidence of an implied
agreement related to settlement and distribution of certain partnership assets, specifically Parcels

1 through 5 and the selecied equipment, as well as Roget’s place.
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106, The parties’ conduct following the mediations is evidence of ratification of
particular settlement ferms set forth in the mediation memoranda, specifically, the distribution of
Parcels I through 5, drafted equipment, and Roger's ptace.

107. Inthe two yeats following the mediations, all three parties have conducted
themselves unambiguously in a manner consistent with the agreed upon distribution of
equipment selected through the drafl.

108, The parties fairly and fully bargained the terms of the division of the partnership
as o all the real estate and equipment, including Roger’s place.

109, There were material tetms that were not fully resolved in dissoiving the
partoership, but the parties, by their actions over the past iwo yeas, have affirmed and ratified .
the terms ol the dissolution relating to the real estate and equipment.

Conclusions of Law

110. 'The law favors the compromise and settlement of disputed claims, See Kroupa v.
Kroupa, 1998 8.D. 4, 574 N, W.2d 208.

- 1L The Court has the inherent power to summarily enforce a settlsment agreement a5
a matter of law when the terms of the agreement ate clear and unambiguous. See Lewis v.
Benjamin Moore & Co., 1998 SD 14, 574 N.W 2d 887,

112.  If a contract is defective or incomplete, the conduet of parties may ratify an
agreement thereby making the agreement valid and enforceable, See Zlegler Furniture &
Funeral Home, Inc. v. Clemanec, 2006 $.D. 6, 31, 709 N.W.2d 350, 358,

113.  Assiated in Ziegler, “Je]ven if the contract could be deemed defective o
incomplete, this conduct constitutes ratification. A contract is ratified when ‘an act by which an

otherwise voidable and, as a result, invalid contract is conformed, and thereby made valid and -
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enforceable.’ 17A CJS Contracts § 138 (1998). See also Restatement (Second) of Contracts §
380 omt. a (1981) (Ratification by Affirmance). Rafification can either be ‘express of implied by
conduct.' Bank of Hoven v. Rausch, 382 N.W.24 39, 41 (8.D.1986} (citation omitted). ‘In
addition, failure of a party to disaffirm a contract overa period of time may, by itself, ripen into a
ratification, especially if resclssion will result in prejudice to the other party,” * 2006 S.I. 6,1
31, 709 N, W ,2d at 358.

| 114. Ratification of an agreement can either be express or implied by conduct, Se¢
Ziegler 131 (quoting Bank of Hoven v, Ravsch, 382 N.W.2d 39, 41 (8.D. 1986)).

115. Jerry, Larry, and Roger ratified the portion of the settlernent the parties reached at
mediation pettaining to disposition of the real estate (Parcels 1 through 5 and Roger’s place) and
" the equipment selected by the parties through the draft.

116. The existence and terms of an implied contract &7¢ manifested by the parties’
conduct, which includes bath acts and words, See Mathews v. Twin City Const. Co. Inc., 357
N.W.2d 500, 507 (.. 1984)

117.  Jerry, Larry, and Roger reached an implied agreement pertaining to disposition of
the real estate (Parcels 1 through 5 and Roger’s place) and the equipment sefected through the
draft as manifested by the parties’ wordé and acts,

118. The partics have an enforceable settlement agreement (through an implied
agreement, ratification, or both) pertaining to disposition of the real estate (Parcels | through 5
and Roger’s place) and the squipment selected through the draft, as follows: (a) Parcels 1, 2, and
7 ghall be transferred to Larry and Roger to be divided between them, jointly farmed, or furthel:
disposed of as mutually agreed between Larry and Roger; (b} Parcels 4 and 5 shall be transferred

to Jerry; {c) Jerry shall transfer his 50% interest in Roger’s place to Roger in exchange for

18
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$50,025.00; (d) the real estate transfers shall include all structures, houses, barns, grain bins,
outbuildings, and border fences atiached to the land (although Larry and Roger owe Jerry
compensation for the grain bins at Roger’s place and Quonset building at Roger’s place as set
forth above); (¢) the real estate transfers shail not include LP tanks, electric fencing, or corral
fencing; and (f) the equipment selected by each party through the draft shall be trausferred (o
gach party as selected with all accessories (or compensation for migsing accessaries as set forth
above), with the Ag Direct debi associated with the 1998 JD 6300 to be assumed by Larry, and
with Jerry not being entitied to compensation or reimbursement for his claim related to payment

of FSB debt associated with the Sunflower disc,

ORDER

Based on the foregoing findings of fact and conclusions of law, the Court orders that the
partics take the necessary action 1o accomplish the following within thirty days of entry of this
Order:

1. On behalf of the partnership, Larry, Roger, and Jerry shall execute a quit claim -
deed transferring ownership of Parcels 1, 2, and 3 to Larry and Roger (or as disected by Larry
and Roger) and Parcels 4 and 5 to Jerry (or as directed by Jerty). The quit claim deed shall
include all structures, houses, barns, grain bins, outbuildings, and border fences attached 1o the
land. The quit claim deed shall include the legal descriptions for each parcel as reflected in the
January 5, 2013, Wieman appraisal matked as Hearing Exhibit 11,

2, Roger shall pay Jerry $50,025.00 in exchange for Jerry executing a quit ¢laim
deed transferring Jerry's 50% ownership interest in Roger's place to Roger. The quit claim dce;ld

shall inctude all structures, houses, bams, grain bins, outbuildingg, and border fences attached to

— m A m——— - -
. _——— e — - -

9

-— - P e

Appellant Appx. f04-



the land, The quit claim deed shall include the legal descriptions for each parcel as reflected in
the April 22, 2013, Wieman appraisal marked as Hearmg Exhibit 20. ]

3. Onbehalf of the partnership, Larry, Roger, and Jerry shall execute abill of saleor !
other appropriate document transferting ownership of all equipment drafted by sach party, a list
of which equipment is attached as Exhibit A.

4. Jerry shall not be reimbursed or compensated by Larry and Roger for the FSB
debt associated with the Sunflower disc that Jerry paid.

5. At or before the time the bills of sale are exesuted, Larry and Roger shall provide
Jerry all accessories related to the sprayer (GPS unit), grain cart (scale), and the 4010 tractor
(removable cab), or compensale Jerry for these items as set forth above.

6. At or before the time the bills of sale are executed, Jerry shall provide Larry and
Roger all accessories related to the planter {e.g., com units, turnbuckle, hitch, eontrol box, and -
wmonitor), of corpensate Larry and Roger for these items as set forth above.

7. The LP tanks shall transfer with the deeds refated to the real property on which
the LP tanks are located, but Latry and Roger shall pay Jerry the total amount of $1,200.00 for
compensation for this personal property at ot hefore the time of closing.

8. The grain bins on Parcels 1 through 3 and Roger's place, and the Quonsel
building at Roger’s place, shall wansfer with the deeds related o the real property on which these
structures are located, but Larry and Roger shall pay Jerry the total amount of $8,500.00 for
compensation for thé structures located at Roger’s place at or before the time of closing,

9 The parties shall resolve (of set for further hearing) compensation for the electric

fencing and corral fencing which the Court concluded were not fixtures attached to real property.
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10.  Theparties shall submit a scheduling order to the Court establishing deadlines for
discovery, pretrial filings, and trial briefing deadlines related to the equitable portion of this case,
which includes an aceounting, dissolution, distribution of remaining partnership assets, true-up '
of revenue and expenses, and parinership wind-up issues.

1. Jerry’sclaim against Defendants for unpaid draws and Defendants’ counterclaims
celated to embezzlement, conversion, fraud, and misapproptiation against Jerry shall be resolved
by a jury trial, The scheduling order submitted to the Court shall establish appropriate deadlines

related to the jury trial portion of this case.

PLAINTIFE'S APPLICATION TO APPOI RECEIVE

1. As set forth in the Court's Order, Findings of Fact, and Conclusions of Law
'pertaining to enforcement of the settlement reached by the parties, the parmership real estate
(Parcels 1 through 5) and equipment selected through the drafi have been allocated and will be
diswibuted in adcordance with the Court’s Order.

2. An appointment of a receiver 1o manage, to distribute, or to sell the remaining
partnership assets is not necessary or prudent at this point in time,

3. The Court denies Jerry's request for appointment of a receiver.

4, Through the Court's equitable powers, the Court will resolive the accounting,
dissolution, distribution of remaining partnership assets, true-up of revenue and expenses, and

partnership wind-up issues.

i it —— i ——"

21

A A mA e e —

Appellant Appx. 106



PL [FF'S MOTION FOR PARTIAL SUM DGMEN

The Court finds that there are genuinely disputed facts material to resolving Defendants™

counterclaim, in pasticular, facts related to Defendants’ knowledge of Plaintiff's alleged acts and

Plaintiff's alleged frandulent concealment, and the acerual dates for Defendants’

enies Plaintiff’s motion for partial summary judgment,

BY THE CEURT:

orebi Ste wJensen
Circuit Court Judge

omissions,

various ¢laims, Therefore, the Court d

Loy
Dated this &day of m 2015.

ATTEST:
Cheryl J. Miller, Cler

By.

C h e e AR
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Equipment Value ~_ Qwnot
95 J0 8200 53500 _ _Jeny
1958 JB 9610 Corbine 478500 Jerry
1994 Rogator #4564 89500 Jerry
2004 JD 893 Cornhead 18500 Jemy
JD 544 Wheel Loader with Cab 12500 Jemy
M 820 Gran Cart with Scale 10600 __ dery
Sunflower5033 Fleld Culiivator 8500 Jerry
1995 Jel 34'All Matal Hopper 7780 Jery
Haybuster#266 Plus Bale Processor 8500 Jemy
1984 Mack R690 ST Seml Tragtor 5500 Jomy
1980 [HE Truck 500 Jewry
1863 JD 4010 Dissel 5000 Jdery
1899 FW & x 30" GN Flatbed Traller ( Jery Proved) 4500 Jeny
3007 Featheriie STk, 1 X 22 GN Stogk Traller 4000 Jary
AC. 188 Diassl 3800 Jany,
7653 J0 530 Flexhoad 3500 dety
D148 Loader wiih & ' buicket with Grapple 3200 Jerry
‘gt Surplus 28 Seml Fiatbed 2500 Jerny
ﬁ!g]-f-a“s-g‘e.‘i ------ i [ e v i ﬂgsoo Jaw
Kelly Ryan Siege Accurulaiorbox .. 2000 Jery
‘Domeo, 3 pt 300-400 Gl Sprayer wih, Dive Pump 2000 Jerry
J0 345 Gas Riding Mower 1500 ety
1680 Than 7 x 22. Slock Traller 1560 Jery
{3} Paiz {5 Silage Unioaders with Motors: 850 ea. 1300 Jdemy
Feler 10 x 60 Auger P10, 1250 _Jany
1§38 Yamaha Kodiek 4.4 ATV Average 1000 Jamry
S0 F{Flatbed on Elauic 6026 Running Gear 800 Jorry
(1) portable Caif Self Faedar (1 Jorry proved) 760 ... doy
(1) poriable Call Self Feeder (1 Jerry did not prove) 750 Jorry
Danuser 3 Pt Post Auger wid” and 12 it 650 Jarry

i w

{6 70 Secions of New Augers for Bunk Feeder

2 unflower =36 Rock Flay Diskad

-----

7998 JD 9300: Approx 360,000 Farm Gredit; App 82,000

JO 1780 Planter18/31 Row
JO #680_Chisal Plow

1698 Jot 34' All Metal Grain Traller 1000, _Lany
ID 750 Mo Ti 150Al, 7.5" Spacing. 8500 Lanry
Keighi, 1140 Tander Axle Wanure Spreader 7600 lany
‘30 3970 Forage Harvestor wilh § Fow 7600 Loy
1568 OMC Mustang 940 5500 Lary
J0 843 Comhead E500 " Lany
Knight 3300 Reel Type Mixar Feader Wagon 4800 _ lawy
Weslfid MK Atiger 3760, Lany
Gehl 520Whee! Rake:14 Whesl 3750 LAy
Mayerink #M12 Box Scraper 3000 Lany
TFactory Heeder Trallor - 0" hoad 1760 Lamy
1 Faclo:y“HeadarTrailer - 22" head 1750 Larry
‘Mustang OMC 440 Siidioader 4750 . Lamy
Richardton 14' Silage Dump Box 1500 Lany
Hetierbit 2100 Gal Liquid Manure YWagon/w F/H 1500 Larmy
1000 Gal Fuel Tank 1200 Larry
16" Bumpsr Style Flatbed 750 Larry
3001 4D 7510 52500 Roger

1991 JO 9500 Gonlbing

25000  Roger

— W m a m  E ae e == -
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3985 )0 4450 <. 28000 Roger
JD635 Rook glggt_ Dish28'10 17500 Roger
Viial Grain Dryer B (Not on Equipment Oraf (1okbu).__,.. 11009, . Roger
S ke e Bz‘wl o quip ‘)"("""'l"'”“’""'“‘““‘ﬁjaﬁé'r‘“"
TN I 16000 Roger
Meta] Quonset { Not on Equipment Oraff) 7500 Roger
B R R ————— 7600 Roger
Birock 36 Metal Siorage. Bin with unjoading, Auger (20K bu)___ 7000 Rager
Viite Volvo Sem e 8000 Roger
1981 Ford 7005A 1ruck V8 5-2 SPD 5500 Roger
1996 JO 922 Flexhead N 5000 Roger
NH #1475 Mower Congftioner 16" 4500 Roger
I £355 Grinder Mper wih Scale 4500 Roger
Westheld MK Auger Older of Two 3000 ___Roger
30 158 Loader with §' buckel_, 3000 ___ Roger
‘Knight Raal Auggie 2300 Mix Feeder Wagen 2759 ., Roger
EalzerSilage Accumulator Box 2000 ___ Roger
Jb 2320 Ges SP Swather 1750~ Roger
2004 Feler! 10 70.4uger 1500 Roger
172 Qumership Grain Ve ____.... 1250 Roger
7958 Kawasaki Pratie 400 ATY. 1600 Roger
Vollow Round Balg Transport 850  Roger
Wugler 1000 Gal 55 Mﬁ..,ﬁ.l!'.'al.a.ﬂk - 3500 Lary/Roge!
Wesffailia Surge 10 HP, Vacuum Fump with g and 2500 Lany/Roger,
') Paiz 20 Slags Unioaders with Molors 80D o 1600 _ Lamy/Roger
{2).7000 Gel LP Tanks; 800 Egch: Both on Home Placa 1800 _Larny/Roger
(3) portelole Cali el Feeders: . . —or - 1500 _tamyRoger
‘Bakor 24 Siage Unioader vilh ERgHiS NRIOHSF 1500 Lary/Rogel
‘Golfiath 25 Slage Unloader ..., 1500 Lany/Roger,
751,500, Gal LP Tanks: 400 68ch (GO with Eropert) 1200_Lary/Roger,
Choretima Bulk Bin: Home Place (Goes with Property) 300 _ Lamy/Rogst,
577 Ton Older Bulk Bin: Actoss Road from HP(Steve) 250  Lary/Roger
Double SS Wash Vat 75 Lary/Roger

- - e W e e MR
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STATE OF SOUTH DAKOTA ) ) IN CIRCUIT COURT

: 88

COUNTY OF MCCOOK. ) FIRST JUDICIAL CIRCUIT
GERALD PAWELTZKL, CIV. 12-114

Plaintify,

Ve, ORDER ENFORCING SETTLEMENT
AGREEMENT

ROGER PAWELTZK] and LAWRENCE
PAWELTZK],

Defendants.

The Court held a hearing on December 8, 2016, at the McCook County courthouse on
Defendants’ Motion to Boforoe Settlement pertaining to resolution of what the partios have
refarred to 85 “the Droft Items.” The Court grants Defendants’ motion as follows: (1) the
attached Bxhibit A shall be enforced as the settlernent reached between the parties regarding the
subject matter of Exhiblt A; and (2) the manure spreader (Ttem #323 on the Draft Items Jist) and
hay rack {Items #2635 on the Draft Items list), which are partnersihip—owned property presently
located on land owned by Brian Paweltzki, shall be resolved by the Court ata later date when the
Coutt resolves the remaining “true-up” issues related to partoership fuel, chemicals, livestock,
crops, panels, gates, , corral fencing, and electric fencing.

A
Dated this _}* day of Decenber, 2016.

/ Cu-cuit Court Ju
e s FILED

IS cosam  [Toe
! /e —

BOK COUNTY LB
T e e Lo aNTs,

— am m— om s -
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Gerald Paweltzki (“Jerry™), Lawrence Paweltzkl (“Latry™), and Roger Paweltzki
(“Roger”) (collectively “the Parties”) exccute this Draft Itoms Setliement Agresment (“this
Agreemment”) to memotialize the compromise roached with respect to disposition of certain
_ owned by the Parties and the Perties’ farming parincrship known as Pawelizki Brothers
Partnership (“the Parmership™).

1. Imcluded Property, Jerry is to reosive ell equipment, tools, attactmienis,
accessories, tangible property, and other property {n his possession as of March 30, 2016, and
which is located upon land owned or feased by him and/or on land owned or leased by his son,
Brian Paweltzki, Lacry and Roger are (o recsive all equipment, tools, attachments, secessoTies,
tangible property, and other yropecty in their possession as of March 30, 2016, and which is
 located upon Jand owned or leased by them and/or on land owned or leased by Steven Paweltzki,

inoluding lend known by tho parties as “Leithelser”, Schabrel sod Richard's feedlot, Ttis the
express intent of Jerry, Lasry and Roger that this Dradt [tems Settloment Agreement resofves any
and all claims s to property owned by the Parties end/or the Partnership that remain unresolved
following exerution of the Quit Claim Deeds and Bill of Sele on September 9, 2015,

2. Exeluded Property. Excluded from paragraph (1) above are the following four
sategories of property: (2) property previously resolved of transferred per Judge Jensen’s prior
court decisions or orders, which property is the subjest of the Quit Claim Deeds or Bill of Sale
dated September 9, 2015; (b) “tue-up” ltems owned by the Partnership, which include, but are
pot limited to, fusl, chemicals, livestock, crops, and tise partioular iteins Judge Jensen determined
wers not affixed to real property (paaels, gates, posts, corral feacing, and sleotric fencing); (¢}
Jerry's Jegal clsims against Latry and Roger &3 set forth in the Complaint; and (d) Lazzy and
Roger®s legal claims agolnst Jesry a9 set forth in thelr Couniterclaim. Nothing in this Agreement
is intended to change the disposition of any property or claim listed in this paragreph (2) of this
Agresment, Notwithstending anything in this Agreement, the Parties are not setiling the
disposition of the other claims, {ssues, or Partnership property ideniified in this patagraph (2) of

this Agrecment,

L3 Lagry and Roger's Property. Jerry further agrecs to fendet o Latsy and Roger
the following ifems which shall be ovated by Latry and Roger: Roger's wire winder; the grain
spreadsr, bals carrier, and bl spear (also called the quick tach frame) in Brlon Paweltzki’s
poasossion that the Partnesship purchased; and the bin fan that Jerey removed from Bin #3 at
Richards® place (ftem 234), Jerry speolfically agroes the orbit motor, which Jerry asserted was
part of the bafe elevator and which Latry and Roger asseried was part of one of their augers,
shall be owned by Lacry and Roger, Jesry waives any cleim to the floms that will be owned by
Larry or Roger, and furlher agrees {o execute o bill of sale to reflest such ownership if the need
arises, '

4, Jerry’s Property, Larry and Roger shall tender tho red working chule and carrer
to Jesry and Jerty shall own this item. Larry and Roger waive any olnim to the items thet will be
. owned by Jetty, and further egreo to execute & bill of sale to reflect such ownetship if the need
atises. .

P R L - —
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5. Payxnent to Jerry, Larry and Roger shall pay to Jerry the total sum of § 14,500,00
(fourteen-thousend five-hundred doflars) upon: (a) Jerry’s execution of this Agreement; and (b)
Jetty’s completion of tendertng all required temns to Lavwry and Roger.

Eyﬂﬁp};nﬁsAmmmtmwbeemmdmmmmehePuﬁahwe

GU
obtained legal advics from attomeys of theit choosing regarding fhls Agrecment and execurio this
Agresment knowingly and voluntarily.

Dated this 24 day of Apeil, 2016, Duted this __day of April, 2016,

“Jerry” Paweltzki, Individually and Roger Pawelizki, individuslly and asa
‘a partner of Pawelizki Brothers partner of Paweltzki Brothers Parinership
Parinership

Detod this__ day of Apell, 2016,

Tawrence “Larry™ Paweltzki, indtvidually
and as a patiner of Paweltaki Brothers
Partnership'

—  ———— PN A
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

H- 1 . .
COUNTY OF MCCQOX } FIRST JUDICIAL CIRCUIT
**********************************************************************

GERALD PAWELTZRI, FILE NO. 44CIV12-000114

Plaintiff,

ORDER DENYTHG
DEFENDANT' 5 ARDITIONAL
MOTION TO ENFORCE SETTLEMENT

VS'

ROGER PAWELTZKI and LAWRENCE
PAWELTZKI,

befendants.

********************k***************t************************i********

The above entitled matter having come on hefore the Honorable
Chris §. Giles, Circuit Court Judge, Flrst Judicial Circuit, State of
south Dakota, for a hearing on November 27, 2017, pursuant to the
pefendants’ Motilon for Enforcement of Settlement dated September 28,
2017; and the Plaintiff not appearing in person, pbut by and through
his attorney or record Timothy R. Whalen; and the Defendants appearing
in person and with their attorney Mitchell A. Peterson; and the Court
having read and considered the Defendants’ motion and the Plaintiff’s
response to said motion; and the Court having reviewed the £ile in the
above matter; and the Court having heard and considered the arguments
of the parties; and the court having been fully advised in the
premises and good cause appearing therefor, it is hereby

ORDERED that the Defendants’ Motion to Enforce Settlement dated
September 28, 2017, be and the same is hereby denied; and it is
further

ORDERED that the parties are permitted to convene depositions fox
the limited purposes of engaging in discovery relative to the issue of
whether or not a settlement was reached when the parties engaged in
mediation; and it is furthexr

ORDERED that nothing herein shall be construed as prohihiting the

EXHIBIT

11

Filed on: 11/28/2017 MC COOK  County, South Dakota 44C1V12000114
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pDefendants from bringing the aforesaid motion at later date after
further discovery and/or depositions are tompleted relative to the
issues framed in the aforesaid motiomn.

BY THE COURT:
Slaned: 11/28/2017 3:56:31 PM

- Choied i

Miitler, Gheryl J. CHRIS S. GILES ~ CIRCUIT COURT JUDGE
Clerk/iDeputy

—-—t v mma A e e
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STATE OF SOUTH DRKOTA ) IN CIRCUIT COURT

: 88 .
COUNTY OF MCCOCK ) FIRST JUDICIAL CIRCUIT
**********************************************************************
GERALD PAWELTZKI, ) FILE NO. 44CIV12-000114
Pla inti ff; )

)
vs. ) ORDER DENYING

) DEFENDANT! 3 RENEWED
ROGER PAWELTZEI and LAWRENCE ) MOTION TO ENFORCE SETTLEMENT
PAWELTZKI, )

Defendanta.

****************************************w**********************w***#**

The above entitled matter having come on before the Honorabls
chris S. Giles, Circuit Court Judge, First Judicial Circuit, State of
south Dakota, for a hearing on May 8, 2018, pursuant to the
Defendants’ Renewed Motion to Enforce Settlement; and the Plaintiff
appearing in person and with his attorney of record .Timothy R. Whalen;
and the Defendants appearing in person and with their attorney of
record Mitchell A. Peterson; and the Court having read and considered
the Defendants’ motion and briefs and the Plaintiff’s response to said
motion; and the Court having reviewed the file in the above matter;
and the Court having heard and considered the arguments of the
parties; and the court having been fully advised in the premises and
good cause appearing therefor, it 1s hereby ‘

ORDERED that the Defendants” Renewed #otlan to Enfoxce

Settlement, be and the same is hereby denied in its entirety.

BY T@r@ﬁﬁ;}fﬁ?ﬂ‘iﬁ 9:18:41 AM

Cheed Ll

CHRIS S. GILES = CIRCUIT COURT JUDGE.

Altest:
Miitter, Cheryl J.
Clerk/Deputy

EXHIBIT

g 12

1

Filed on;05/14/2018 MC COOK  County, South Dakota- 44CIv12000114
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Judicial Circuit Court

Melissa A, Odens Presiding Judge
Cirenit Court Judge Official Court Reporter Cheryle W. Gering
P.O.Bex 36 P.C. Box 86 Circuit Jodges
Armmour, SD Axmony, SD Bruce V. Anderson
Phons: 605.724-2145 Phone: 605-724-2145 FPatrick T. Smith
TFax: 605-724.2508 Fax: 605-724-2508 Tami Bern
Chis Giles
Magisirate Judges
Donna Bucher
Kasey Sorensen

Jarmary 30, 2020
RE: Paweltzki v. Paweltzki, 44CIV12-114
The Court having heard all the evidence and testimony and congidered the arguments of
counsel now enters the following memorandum opinion. The Court had the opportunity o view
the credibility of all the witn@gses and that is a significant factor in reaching this decision.
QOverall, the Court found the defendants’ witnesses to be truthfinl and credible. The Court did not
find the plaintiff to be a very credible witness. Almost all of the defendants’ facts and evidence
were properly and fully supported by the testimony of the witnesses. The Court finds that the
plaintiff’s testimony and positions on the issues for the Court to decide were not properly
supported by the evidence. In fact, the Court found his position concerning 42 umaccounted-for,
or missing heifers to be completely preposterous.
L Ttems to be Distributed
a. Items in Agreement between the parties
Therc were sofné itGI-IIJ.S. on what has been categorized as Jerry’s True-Up Damages to
which the parties are-ij-l agrcemeﬁt. The parties agree that the feed inventory was worth $520,
making the plaintiff’s one-third share $167.33. The parties agree that the value of the fuel

inventory is $4,658, making the plaintiif’s one-third share $1,553. The parties agree that the
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value of the oil inventory was $3,000, making plaintiff’s one-third share $1,000. The parties
agree that the value of the milk replacer would be $238.50, making the plaintiff’s one-third share
$79.50. The parties agree that the bozes of milk filters were valued at $99, making the plaintiff’s
one-third share $33. The parties agree that the prepaid expense to Potter Tire Service was $5,000
and that the plaintiff would be entitled to reimbursement for one-third of this, in the anount of
$1,666.
b. Livestock

The Court finds the Wieman Livestock appraisal conducted on January 7,2013, to be
reasonable and aceurate. At the time of that appraisal there wete 330 head of livestock. This is
consistent with the bank financial statements from March of 2012 and all of the other evidence
presented, Plaintiff’s theory that there are an additional 42 unaccounted-for heifers or any other
unaccounted-for catile is not credible. The Wieman appraisal may label these 330 head of
livestock slightly differently from how they had been labelled or categotized before, but the
overall number of 330 is accurate and consistent. Taking into account the sales of livestock made
between January 7, 2013, and February 15, 2013, the Court finds the total value of the livestock
as of February 15, 2013, to be $248,203. P/afml"gjfi% ﬂ”"’”’/‘g d + /s of Hhis.

¢. Milk

The plaintiff is requesting one-third of $46,478 of milk income that was listed on the |
partnership 1065 retum. The evidence showed that this milk income was deposited into the
parmershlp checkmg accomlt It was then used to reduce the overall parmesship debt. Ihcrefore
the plaintiff has already received his one-third benefit for this item by the reduction in the
partnership debt for which he would have been responsible otherwise.

d. Beans
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The Court believes the most accurate and reliable information provided conceming the
bean inventory as of February 15, 2013, was presented by the defendants. The Court finds that
there were 8,393.33 bushels of beans. The plaintiff believes there were 8,500 bushels of beans
and the Court finds that this difference is attributable to one of the partnerships landlords being
paid out their one-third share of the harvest as rent. The applicable price per bushel for February
2013 is $14.40/bushel. The total value of this inventory was $165,575.94 making plaintifl’s one-
third share of the inventory $55,191.98.

e. Corn

‘The Court finds that the grain audit conducted by Great American Insurance Company on
October 19, 2012, was a comprehensive inventory of all corn on hand, owned by the partnership,
as of that date. This included all harvested corn from 2012 that had not already been sold and all
com inventory that was on hand and remaining from previous years. The plaintiff’s contention
that the grain audit only counted what was harvested in 2012 is ot credible, feasible, or logical
because there is no way an inventory of that nature would be able to differentiate between what
was harvested in 2012 and placed in the bins, and what was previously in the bins.

Based on these findings, there were 25,007.10 bushels of corn as of October 19, 2012.
The Court finds the defendants’ calculations for 2,7 14.29 for the number of bushels of comn
being fed to the milk cows and the defendants’ calculation of 3,958.33 for the number of bushels

of com bemg fed to the fat catle between October 19, 2012, and February 15,2013, to be

Tt i

T reasonable and soundly based 'I‘herefore there are 18,334.48 ‘bushels of corn that are subject fo

i division. The Febrasry 2013 price per bushel for comn was $6.88. Multiplying this fimes the
number of bushels results in a value for the corn inventory of $126,141,22, making the plaintiff’s

one-third share $42,047.07.
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- f. Hay
The Court believes the testimony from the defendants that the hay to which the plaintiff
was entitled has already been disttibuted to him., The Court makes this determination based in
large part upon the credibility of the witnesses for the defendants and the lack of credibility of
the plaintiff. The number of bales the plaintiff claims shoﬁld be available for distribution is not
consistent with the overall history of the bales produced by the partnership on an anmyal basis
and is not consistent with the facts surrounding the 2012 growing season which involved a
serious drought. Therefore, the Court does not find that the plaintiff is entitled to anything more
for hay bales, alfalfa bales, or square straw bales.
g, Utility Charges
The Court &oes find that the plaintiff is entitled to one-third of the utility charges after the
dissolution of the partnership. The Court does not believe the plaintiff would have received any
sreasonable benefit from this. This total expenditure was $6,759 and therefore, plaintiff would be
entitled to be reimbursed for one-t]iird of this in the amount of $2,253.
b. Prepaid Insurance on Buildings and Vehicles
The Court does not believe the plaintif is entitled to a full one-third share of the prepaid
insurance for 2012 for buildings and vehicles because the Court believes the plaintiff did receive
gome benefit and value from this. This total expense was listed by the plaintiff at $8,000. The

Court will award the plaintiff $2,000 for his one-third share of this expense.

3 AT

e T T L

i Sl'ﬁuigl'it'eréﬁ A I i+
e g plamtiffrequ"ésted e-third of four beef that went to the Alexandria Locker in 2012. 7 ™
1t appears to the Court that a portion of these went to Roger and Larry, along with other family

members. It is also clear that the plaintiff seceived a similar allotment earlier that same month.
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Any of this beéf that was sold had the proceeds deposited in the partnership checking account.
Therefore, the plaintiff would have received the beneﬁf from that. Taking into account that the
plaintiff had already received a similar distribution of beef and that it appears to have been the
parties’ practice to make a distribution of this nature to the parties and their family membets,
which in this case included the plamtlff’ s son, the Court does not find it to be appropriate to
award any amounts to the plaintiff for this item.

jo Gates, Posts, Fences, Corrals, ete.

The plaintiff listed the overall value of the gates, posts, fences, and corrals, etc., for the
partnership at $31,604. In light of the Clourt finding the plaintiff to be less than credible in his
vahuations and descriptions of the parties’ assets, the Court has great difficulty in finding this to
be an accurate and reasonable value. Therefore, the Court is going to reduce the plaintiff's
estimated value by 50%. The Court will find the total value of these items to be $15,802 and
plaintiffs one-third share of this would be $5,267.33.

k. Imcrease in Debt After Dissolution

The Court will next address the plaintiff's request for a share of the increase in the
partnership debt after the dissolution. The plaintiff belicves this inorease in debt vas $30,947.
However, this includes payment for the 2012 real estate taxes that were not payable until 2013 in
the approximate amount of $16,000. These real estate taxes are a legitimate expense of the

partuershlp pnor 1o dissolution. Subtracting out the real estate taxes that were paid would Jeave

requested_ Fern,

II. Unjust Enrichment
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The Court has considered the defendants’ claims for unjust enrichment. Based on the
testimony and evidence presented, the Court bélieves the defense of laches applies to the
defendants’ unjust enrichment claim. The witnesses, especially Alyce Paweltzki, was adamant
that she and the defendants were aware of the plaintiff’s inappropriate activities as early as 2001
or before. Her testimony was that she and the defendants were certain of the plaintiff’s
misconduct during the time she and Latry were in charge of tile partnership books. 2001 was the
last year she was in charge of the partnership books.

The Court believes that the defendants knew and did not take appropriate action
concerning the plaintiff’s improper conduct, The Court finds this delay to be unreasonable,
Therefore, the Court will not award anything to the defendants under the claim of vnjust
enrichment.

.  Prejudgment Interest

This matter has been hotly contesied and disputed by these parties. This litigation took
several years to get to trial. The Court does not find any improper conduct or bad behavior
during the course of litigation by any of the parties. Therefore, the Court believes prejudgment
interest would be appropriate and is applicable. For the plaintiff’s claims to be decided by the
Court, prejudgment interest commences from February 15, 2013. The Court believes 73 months

of prejudgment interest would be appropriate at the statiutory rate of 10% per annum.

“ﬂfff‘ﬂ”ﬁiﬂaswﬂﬂ""mmm e S— S

The Honorable Chris S. Giles
Fitst Circuit Court Judge
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STATE OF SOUTH DARCTA ) IN CIRCUIT COURT
! 88
COUNTY OF MCCOOK } FIRST JUDICIAL CIRCUIT
**********************************************************************
GERALD PAWELTZKI, FILE NO. 44CIV12-000114
Plaintiff,

NOTICE OF ENTRY OF FINDINGS
OF FACT BND CONCLUSIONS CF
LAW AND JUDGMENT

vs.

ROGER PAWELTZKI and LAWRENCE
PAWELTZKI,

Defendant.
**********************************************************************
TO: The above named Defendants and their attorneys or record, Mitchell
Peterson and Justin T. Clarke, Davenport, Evans, Horwitz & Smith, 206
W. 14% Street, Sioux Falls, SD 57101:

NOTICE IS HEREBY GIVEN that FINDINGS OF FACT AND CONCLUSIONS OF
LAW and a JUDGMENT in the above entitled action were entered by the
Court on the 27% day of February, 2020, and filed with the Clerk of
Courts of McCook County, South bakota, on the 27t day of February,
2020, copies of which are attached hereto.

Dated this 2™ day of March, 2020.

Whal Law QOffice
P.0. Box 127

Lake Andes, SD 57356
Telephone: (605) 487-7645
Attorney for the Plaintiff
halawtim@cme.co e

CERTIFICATE OF SERVICE

The undersigned hersby certifies that a true and correct copy of
the NOTICE OF ENTRY OF FINDINGS COF FACT AND CONCLUSIONS OF LAW AND
JUDGMENT was served upon the attorneys for the Defendants at their
last known mailing addresses as follows:

Mitchell A. Peterson/Justin T. Clarke
Davenport, Evans, Hurwitz & Smith

206 W. 14 Street B
sioux Falls, SD 57101 ’
mpetersonkdehs, com

Jelark@dehs.com

— e e v e e A L s =l . - - e N
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by the UJS file and serve system on the ord dqay of March, 2020.

Whalen Law Officely P.C.
P.0. Box 127

Lake Andes, SD 57356
Telephone: (605) 487-7645
attorney for the Plaintiff
whal wtim cme . oo

— B o N N A e e amme e -
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FINDINGS OF
FACT AND
CONCLUSIONS
OF LAW



STATE OF SOUTH DAKOTA ) ' ' TN CIRCUIT COURT

1+ 83
COUNTY OF MCCOOK y ) FIRST JUDICIAL CIRCUIT
*****************************************ﬁ**********ik****************
GERALD PAWELTEKI, L i FILE RO, 44CIV12- 000114

Plaintiff,
vs. " FINDINGS OF FACT

ROGER PAWELTZKI.and TAWRENCE AND CONCLUSIONS OF LAW

)

}

}

)

; }
PAWETLTZKI, )

. Dafendant. ..
********************k*************************************************

The above entitled-mattor having come on for a jury and court
trial before the Hono;able Chris 8. Giles, Ccircuit Court Judge, First
Judicial Circuit, State of South Qakota, from January 24, 2020,
through and including January'SD, 9020; and the Plaintiff appearing in
person and with his attorney of record, Timothy R. Whelen; and the
Defendants appearing in person and with their attorneys of reccrd,
Mitchell A. Peterson and Justin T. Clacke; and the Court having
considered the evidence, heard the testimony of the witnesses, ahe'J
heard the argiments of the paxties relative to the eguitable claims to
be decided by the court; and the Court having entered a memorandur
decision, and the Court havxng been fully adv1sed in the premises and
good gause appearinq therefor, the Court now entars the following

FINDING OF FACTS Lo

1. It is undisputed that Gerald Paweltzki (Jerry), Roger .
paweltzki (Roger) and Lawrence Paweltzki (Larry) operated a farming
partnership known asg Paweltzki’Brothers partnership (PBP} since at
least the early 19803 N |

2. The testimony showed that from the 1ncept1on of PBP and
during the 1980s Jorxry melntalned and kept the books and records for

PEP and handled the financial matters with the bank for PBP.

1 -

Filed bn;ozzwzozo MC cooK County, South Dakota 44GIV12000114
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3. The record astablished that during the time Uerry handled Eﬁa
partnership baoks énd records, all partners had access to the records,
bank account, and all other buﬁiness records of PBP, Further, all
partners were allowsd to and did write checks on the PBP checking
account and charged expenses to PBP with various vendors and
suppliers.

.4, Testimony showed that in the 1§803 Larry and his wife, Blyce
paweltzki (Alycel, becamé concernad that'Jefry was stealing orx
misappropriating funds from the PBP.

5. Larry and Blyce both testified that they consulted Roger in
the 1980s about Jerry’s misappropriation and alleged wrongful
activities, but no action was taken by them against Jerry,

6. The record ahows that as a result of Larry and Alyce’s
concerns tbey took over PBP books and records in the early 19905 and ;
malntained said books and records until approxlmataly 2001.

'?. It is wndisputed that after Larry and Alyce took over tha ERP
books and records, they and Roger continued to allow Jerry to wrlta
checka on PBP acccunt, charge bills to vendors and suppliers who PEP
did bus;ness with, and allowed Jerry to generally continue to do a%l.

things that he did before except keep the PBEP books and records

8. The teatlmony showed that after Larry and Alyce took over the
PBP books and records, Jerry continued to handle the banking matters
assoclated Wlth f1nancial planning for PBP as wall as the preparatlon
of the ahnual financial statements, balance sheets and related

documents.

9, The evidence is overwhelming that at all times when Larry and

i— e e e o
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Alyce had control of the PBE books and records they, along with Ruéer
and Jerry, had complete and unlimited access o the bank accounts,
bank statements, and all financial matters associated with the
operation of PBE.

".10. Alyce testified that while Alyce had control of PBE. books’ and
reaorés she worked at the saﬁe bank where PBP hanked. Alyce had
ﬁccess-to PBP banking records and, in fact, accessed sald records to
cbtain information relative to the operatiecn and fimancial matters of
PBP,

11, Alyce and Larry boéh testified that as early as 1397 lLarry
and Alyce were convinced and knew for certain in their minds that
Jerry was stealing or misappropriating funds from PBP.

. 12, As a result of Larry and Alyce s concerns about Jerry, they
testified that the bank insi?ted on a written partnershlp agreement
and such an agreement was ;lgﬁed by Larry, Roger and Jerry, on March
21, 1997. See, Exhs $5 and #18.

13 The evidance shawed that Larry and Alyce adv1sed Roger of .
Jerry’'s alleged actilons on several occasions and the three parties had
numerous conversatiena relative to Jerry’s perceived illegal actions.

-14. In the mid 1920s Larry and Alyce tastifled that they
go&plained to Alyce’s employer that Jerry was atealing or
miéapprppriating money from PBP and her gmployer, according to'Alyca,
advised them to take action against Jerry, but no action against Jérry
was initiated by either Larry or Roger )

15, In approxzmately 2001, Larry and Alyce testified that thay

relinquxshed the books and recorda for PRP to Roger begause they were

- D m rmrm e mm m woem Gema e m— e am = m - P N - Tt

AppeﬂantAppx 127



“fed up® with Jerry 8 actions

16. The evidence showed that while Roger was in charge af the
books from 2001 to January of 2012, no changes in the practices
egatablished by the partnens, were made. In short, Jerry continued to
do thé same things when Roger hed the books as when he and Larry and " -
Alyce had the books. Further, althouéh Larry, Alyce and Roger
complained about Jerry g actions, they did nothing to change the
established practices of the buslnese and took no action whatsocever to
remedy their claimed loss or ro stop Jerry from his allaged 1llegal -
actirity. v

17. Prior to January 6; 2012, although Laxry, Alyce and Roger
testified they were certain’in thelr minds that Jerry was stealing o¥
misappropriating funds from FBF, thef did not make a complaint to law’
enforcement; they did not complain te or seek agsistance from their
tax accountant, they continued to deduct most of tha expenses Jerry
paid from PBP funds on the partnership tax returne, but claimed to
have not deducted some of the expenditures Jerry made becauee they
were misappropriated expenditures; they did seek advice of an
attorney, but they did not pursue a civil claim or actlon against
Jerry; they did not aue Jerxy for hie alleged.wrongful conduct; Larry
and Roger did not contact suppliers and vendors and tell them to etopc
charglng to Jerry for FBP business; they did not contact the bank and
remove Jerry from the accounts; and they took no other action of any
pature or sort to stop Jerry’s perceived iliegal actlons.

1B. The evidence is uncontradicted that Jerry continned to engage

in business on behalf of FBP the game as he did from the 19?03 though
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and including 9011, Moreover, Larry and Roger continued to rely on
Jerry to handle tho banking matters relative to the annual financial
statoments, pbalance sheets and related banking documents. )

18, Prior to January 6, 2012, while Jerry was allegedly stealihg
or misappropriating funds from FBE, Larry and Roger testified that
naioher one of them terminated Jerry’s ability to write checks on the
PBﬁ_account, nor did they stop Jerry from continuing‘to incur expenses
on behalf of PBP. Further, when the bills incurred by Jerrf were sapt
to Larry and Alyce and Roger for payment, they paid same in the normal
course of business, In fact, whiie Roger had control of PBE books and
records the evidence showed that he and Larry wrote over g0% of the
ohecks on PBP account to pay billa incurred by all three of the
partners on behalf of PBP. _ .

20. There is no evidence that Jerry did anything to hide his ’
activities during the entire time he was a partner in PBP and whilo
ongaqing in business on behalf of PBP from Larry and Roger. Fuxther,
thero is no ev1dence to support a contention that Jerxry ongagod in ‘
concealment, misleading taotios, misrepreaantation, fraud, bad faith,
or.othor such impormissiblo conduct so as to conceal his actions amq
-provent Larry and Reger from discovering tho alleged illagal aotions-:
by Jerry and thereafter pursuing a legal claim against him for any '
olaimed damages due to Jerry a acticns. ‘

. 21 The record, ather, shows that all of Jderxy's actions were
engaged in with the Full knowledge of Larry and Rogar

22, Jerry’s son ls Brian paweltzki (Brian). Brian worked for PBP

from the time he was in high school until 2011. Further, Brian’s work
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at DPBP was not' intermittent,” but waa'reéular and’ extenaive,

23. The evidenca showed that Brian had an agreement with PEP #p
trade work és compensation. - )

- 24, The evidence syowed that during the time that Roger had

control: of PBP books and records, he frequently, paid Brian's regl
properfy taxes even though Brian was not part of PBE, but only worked
for them. See, Exh. $69. “ -
) 25, The evidence showed that it was a standard and customary
practice for Larry, Roger, Jerry and Brian to usa_EBP equipment,
machinery, and fuel to work mot only PBP land, but their own private
property as well.

2¢. The evidence and testimony showed that it was standard
practice for PBP to pay many Qf the agricultural inputs for each of
the individual partners as well as Brian i

"L l

27. The record is replete with evidence that the partners had a

hostile relationship from.the 1980s and thereafter; nevertheless, the
partners continued to engage in their eaﬁablished practices as set
forth abave regardlng the operation of PBP.

28, All parties admitted that Jerry was a cne-third owner and“
partner in PEP at all timgs relevant o this mattar.

29. The partles agreed that Jerry was entitled to one-thlrd of
PBP agsets from and after February 15, 2013, when the partnerahip was
dissolved ;

30 The parties dlsagreed on the value of the assets and whether

Jexrry was entltled to certaln asaeta he claimed were PBP assets, but

were mlssing or otherwise disposed of by Larry and Roger thhout his
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knowledge ox consent.

31. In making the equitable division of PBP assets the Courf
adopted, in large parxt, the values and propesed distribution to Jexrry
that Larry and Roger suggested and recommended. The Court’s equitabile
division of PBP asgsets is morc fully set forth in its memorandcum .
dccision dated January 30, 2020.

32, Larry and Roger ciaim that, although they agree that Jerry is
entitled to a one-third share of the PBP assets, his claim should be
set off or barred by their clalm for unjust enrichment.

33. The elements of a claim of unjuat enrichment are that one
person{s) confers a benefit upon another who accepts or acquiesces in’
that benefit which makes it lnequitable to ratain that benafit without
paying. See, Blue V. Blue,-zﬁlﬁ g.p., 58, 917, — N.¥.2d —.

34. If Jerry was atealing or muaapprcpriating funds from PBP,
Larry, Roger and Alyce acted in a mannex which was not conslstsnt with
their claim that unijust enrichment was occurring. The findings set
forth above specifically support this factual finding. Moreowver, thc
continued payment hy PBF of farm input and othexr expenses, not only on
the partners' private land, but alsoc on Brian’s prcperty, is
inconsistent with Larry and Roger's clalms The fallure to challenge
Jerry s actions ox contact suppliers and vendors to atop Jerry from
charglng to PBP accounts is inconsistant with the clalm of unjust
enrichment.

35, The evidence dceslnct support che claim that Larry and Rccc%
conferred any benefit upon Jerry that ﬁe was not entitled to by-cirtue

of his one-third ownership interest in PBE.
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16. The evidence and admissions of the parties showed that Jerry
Wés entitled to one~third of the aasets of PBP when the partnershlp
wes dissolved on February 15, 2013, and that right remained intact -
until this litigation concluded. -

37. No evidence euggests that Jerry’'s actions or retention of
property he obtalned while aotively engaged in PBP was unjust.

38 Tha jury in this matter rendered a verdict in favor of Jerry
and on his legal claims of breach of the PBP agreement and breach of
the flduoiary duty Larry and Roger owed to Jerry and awarded Jerry
825,000 in damages.

39. The jury rejected Larry and Rogex’s claim for damages based
upon Larry and Rogex’s claim that Jerry misappropriated funds from PBP
and ruled againet Larry and Roger oh their other legal claims and

LTS

their defenses

"' RIEES T . . L

40. Jerry defended against Larry end Roger's oleim of unjust”
enrlchment on the bagis of the equitable defense of lachee. -

41. Laches 1s an equltable defense which requires a showing that
1} Larry and Roger had full knowledge of the faots upon which their
claim was based, 2) regardless of the knowledge, Larry end Roger
engeged in unreasonable delaydbefore aeeking relief in court, and 3]
1t would be prejudicial to allow Larry and Roger to melntaln their
clalm against Jerry, 3ee, Clarkson and Co.-v. Coptinental Resouroes,
Inc., 2011 8.D, 72, !12, g0& N. W 2d 615.

42 Larry and Roger olearly had full knowledge of their elleoed,

claim against Jerry, as the evidenoe olearly shows that they knew or

were firmly convinced of their claims against Jerry for unjust
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enriohment, theft, misappropriation, conversion, or on other 1sgal or
equitable grounds at 1east in 2001, and as early a3 1297, -
Furthermore, Larry had been complalning about Jerry stealing oxr
mrsapproprratlng money since the 1980s. The faots set forth above o
herein clearly support the finding that Larry and Roger had knowledge
of their claims numerous years ago. . "
' 43, Larry and Roger admatted that they took no remedial actioﬁ to
assert their claims bsfore this lawsuit and sought no assistance from
outside sources to assert their clains. Further, TLarry and Roger
provided no credible explanation as to why they delayed in assertlng
their claims until this lawsuit was commenced by Jerry. Consequently,
Larry and Roger’s delay in bringing their claim is unreasonable under
the facts and oiroumstances associated with this case and the facts

set forth above herein clearly support the fluding that Larry and “
Roger s delay in brlnglng thelr claims was unreasonable.

‘ 44, Larry and Roger’s delay in asserting their claims had a
prejudioial effect on Jerry and his claims and defenses.
Specifically, suoh prejudice agalnst Jerry inoludes, but is not
limited to, the following: 1) evidence which supported Jerry's
defenses was lost and parties with knowlsdge of facts which would
support JErry s defensss were no longer available, died, or their p
memories were diminished due to the passage of time. 2) Larry and
Roger paid PBRP bills whioh had been incurred by Jerry, PBP paid farm
inputs for all of the partners and for Brlan on a regular basis, and

PBEP pald Brian’s real estate taxes forx years all of which gave Jerry

the distinct impression that the gtatus quo of PBP was as it had been
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for the‘paat decades; 3) Larry and Roger testlified that they-- '~ e
confronted Jerry about the claimed theft or misappropriation, but took
uo action relative to the claim which gave Jerry a senae £hat any
claim of lllegallty was merrltless and the confrontation was borne
solely out of hostility toward him; 4} although allegations were
levied agalnst Jerry, he continued to write checks, have access to FBP
records, handle financial matters with PBP bank, and continued to
engage in actions the same as he had before, with the exception of
handling the books. The facta ‘established by the teatimony at’ trial,
the evidence produced at trlal, and the facts as set above herein
clearly support the finding that Jerry suffered a prejudicial affect
from Larry and Roger delaying action on their claims for decadea.

45. Jerry claims prejudgment interest on sums awarded to him by
the Court for his share of the partnership asseta.

46, Thisz case was hotly contested fo£ several years.

. 47. This case invelyved numerous hearings and pre—urial

proceedlngs.

48 No delay can be actributed to Jerry for the amount of time it
took for thls cagse to be finally concluded by erial.‘ -

49 pEP was dissclved on February 15, 2013, which is the dete
Jerry was entitled to his one—thlrd share of PBP. )

50, Jerry is entitled to $198,992.54 as and for his one- thlrd-
share of PBP assets.

51. The court determines that Jerry is entitled to 73 moneha o;
preﬁudgment interest at the rate of 10% per annum on the sum of

$198,992.54.

10
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52, Interest due Jerry equals $121,083.71. /

53. The Court’s memorandum decision dated Januaxy 30, 2020, is
hereby fully incorpofated herein py this reference thereto in funnher
support of these Findings'ef Faen.

54. The testimony and evidence submitted at trial by the parties
is hereby incorporated heeein by this reference thersto in furthex
support of these Findin&s of Fact. ‘

NOW, THEREFORE, IN ACCORDANCE with the above and foregoing
Findings of Fact, the Court hereby onters the following:

~CONCLUSIOHS OF‘LAW

1. The Court has jurisdiction over the parties and subject
matter hereof.

2, In order to prove a claim of unjuet enrichment Larry and
Roger must prove the following l) that Larry and Roger conferred a
benefin upon Jerxry; 2) that Jerry accepted or acqulesced in that ‘
benefit; and 3) Jerry’s retention of that benefit w1thout paying for
same would be inequitable or unjust. See, Blue V. Blue, 2018 5.D. 38,
q17, - N.W.2d = | ' .

3. Larry and Roger fa;ied to prove thelr unjust enrichment
claim,-ae they failed to establish any of the elements of unjust
enrichment as shown by the above and forgoing Findings of Fact.

4., Jerry defended ageinst the clalm of unjust enrichment and
asgserted the defense of leches

5. Laches iz an equitable defense which reguires a ehow1ng that
1) Larry and Roger had full knowledge of the facts upon which their

claim was based; 2) regardless of the knowledge, Larry and Rogex

11
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engaged in unreasonable delay bafore seeking relief in court; and-3} "
it would be prejudicial to allow DLarry and Roger to naintain thelr
claim against Jerry. See, Clérkaon and Co. V. Continental Resourcesg,
Inc., 2011 s.n. 72, 912, 806 N W 2d 615

6. Jerxy proved all elements of laches which is a complete bar
to Larry and Roger’s claim of unjust enrichment as shown by the above
and forgoing Findings of Fact.

" 7. prejudgment interest is authorized by law and is mandatory.
spCL 21-1-13.1: Casper Iodging v. Akers, 2015 s,p. 80, 174,
- N.W.2d —.

. Calculation of interest om a sum certain due a party is the
duty of the court.. 8DCL 21-1-13.1.

9., The Court's award to Jar:y‘for his one-third share of PBF is
$198 992;54. ‘ . ‘ ‘

10 Jerry ia entitled to 73 mgnths of interest on 3198’992‘547

10 Interest dus Jerry on the court’ s ‘award is $121,053.71.

11 The Court’s memorandum decis;on dated January 30, 2020, is
hereby fully incorporated herein by this reference thereto in further
support of these Conclusions of Law.

12. The testimony and evidence submitted at trial by the partias
is hereby lncorporated herein by this reference thereto in further
support of these Conclusions of Law.

LET THE JUDGMENT BE ENTERED ACCORDINGEY .

v o2 2/27/2020 3:58:66 PM
BY THE COURT:

it

CHRIS S. GILES — CIRCUIT COURT JUDGE

Attest:
Mitller, Cheryl J. - L 12
Glerleeputy ‘
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STATE OF SOUTH DAKOTA ) ’ "IN CIRCUIT "COURT

y 588
COUNTY OF MCCOOK } FIRST JUDICIAL CIRCUIT
****************************************************r*****************
GERALD PRAWELTZKI, } FILE NO. 44CIV1i2-000114
Plaintiff,

vs.

ROGER PAWELTZKI and LAWRENCE

)
)
)
} JUDGMENT
)
PAWELTEZKI, }

Defendant.

************************&*********************************#***********

The above entitled matter having come on for a jury and ceourt
trial before the Honorable Chris 5. Giles, Circuit Court Judge, First
Judicial Circuit, State of South Dakota, from January 24, 2020,
through and including Januvary 30, 2020; and the Plaintiff appearing in
person and with his attorney of record, Timothy R, Whalen; and the
pefendants appearing in person and with their attorneys of record,
Mitchell A. Peterson and Justin T. Clarke; and the jury having
returned a verdict in favor of the Plaintiff and against the
Defandants on the parties’ legal clalms; and the Court having
consldered the evidence,.heard the testimony of the witnesses, and
hqard the arguments of the parties relative to the eguitable claims to
be dacided by the count; and the Court having entered a memorandum
decision; and the Court having entered 1ts Findings of Fact and
Conclu31ons of Taw; and the Court having been fully advised in the
premlses and goad cause appearlng therefor, it is hereby

ORDERED that pursuant to the verdict returned by the 7jury ln ‘
favor of the Plaintiff on his claims of breach of contract and breach
of fiduciary duty, a money judgment is entered in favor of the
Plaintiff and against the Defendants fox thé sum of $2§,000.00; and it

ig further
1
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ORDERED that pursuant toc the Court’s decision on the egultable
‘nlaims of the partiea, tha plaintiff is herasby awarded a money
judgment against the Defendants for the sum of $198,992.54 as and for
cumpensatlon to the Plaintlff for his one- —third share of the asseta
and property of the partnership known as paweltzki Brothers
partnership; and it is further

ORDERED that the Plaintiff is awarded the sum of $121,053. 71 in
interest on the amount due and owing him from the Defendants for his
share of the Paweltzki Brothers Partnership asseta; and it is further

| ORDERED that the total money judgment. amount with interest

included awarded to the Plaintiff and agginst the Defendants is
$345,046.25; and it is further

ORDERED that the Plaintiff is heraby awarded hls costs, expenses
and d;sbursements incurred in this action in the amount of .

$_ & sgalnst the Defendants

BY THHQr@Q®URIY/Z020 4:00:54 FM

Choied /Ll

CHRIS B. GILES — CIRCUIT COURT JUDGE
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

' S8

COUNTY OF MCCOOK ) FIRST JUDICIAL CIRCUIT
GERALD PAWELTZKI, 44CIV12-000114

Plaintiff,

V8. FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND JUDGMENT

ROGER PAWELTZKI and LAWRENCE
PAWELTZKI,

Defendants.

A joint bench and jury trial was held at the McCook County Courthouse from January 24,
2020, through January 30, 2020. On January 30, 2020, the jury returned a verdict in favor of
Plaintiff in the amount of $25,000.00, with no award of prejudgment interest. On January 30,
2020, the Court issued its Memorandum Decision, which was read in open court following
dismissal of the jury, which Memorandum Decision is incorporated by reference.

The Court enters the following Findings of Fact, Conclusions of Law, and Judgment
incorporating the Court’s judgment and the jury’s verdict. If any Finding of Fact is determined to
be a Conclusion of Law, it shall be deemed a Conclusion of Law; likewise, if any Conclusion of
Law is determined o be a Finding of Fact, it shall be deemed a Finding of Fact.

FINDINGS OF FACT

A. Credibility
L The Court had the opportunity to view the credibility of all the witnesses.
2. Defendants® witnesses were truthful and credible.

3. Plaintiff was not a very credible witness.

Filed on: 02/27/2020 MC COOK 1 County, South Dakota 44CINV12000114
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4. Almost all of defendants’ facts and evidence were properly and fully supported by
the testimony of the wiinesses.

5. Plaintiffs testimony and positions on the issues for the Court fo decide were not
propetly supported by the evidence.

6. In particular, plaintiff’s position concerning 42 unaccounted-for, or missing,
heifers is completely preposterous.

7. Credibility of the witnesses iz a significant factor in reaching the Court’s decision.
B. Partnership Property Valuation and Plaintiff’s One-third Value

3. Unless otherwise noted, all values found by the Court ars as of the date of the
property distribution that occurred effective February 15, 2013.

a. Items in Agreement between the parties

o The parties agree that the feed inventory is worth $520.00, making plaintiff’s one~
third share $167.33.

10.  The partics agree that the value of the fuel inventory is $4,658.00, making
plaintiff's one-third share $1,553.00.

11.  The parties agree that the value of the oil inventory is $3,000.00, making
plaintiff’s one-third share $1,000.00.

- 12.  The parties agree that the value of the milk replacer is $238.50, making plaintiff’s

one-third share §79.50.

13.  The parties agree that the !?oxes of milk filtets are valued at $99.00, making
plaintiff’s one-third share $33.00.

14, The parties agree that the prepaid expense to Potter Tire Service is $5,000.00 and

that plaintiff is entitled to reimbursement for one-third of this in the amount of $1,666.00.
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15.  ‘Thetotal value of plaintiff’s one-third value of the items in agreement between

the parties is $4,498.83.
b. Livesteck

16,  The Court finds the Wieman Livestock appraisal (“the appraisal”) conducted on
January 7, 2013, to be reasonable and accurate.

17. At the time of the appraisal, there were 330 head of livestock, which is consistent
with the bank financial statements from March of 2012 and all of the other evidence presented.

18.  Plaintiff’s theory that thére. are an additional 42 unaccounted-for heifers or any
other unaccounted-for catile is not credible.

19.  The Wisman appraisal may label these 330 head of livestock slightly differently
from how they had been labelled or categorized before, but the overall number of 330 is accurate
and consistent.

20.  Taking into account the gales of livestock made between January 7, 2013, and
February 15, 2013, the Court finds the total value of the livestock as of February 15, 2013, to be
$248,203. Plaintiff is entitled to one-third of this amount, which is $82,734.33.

¢. Milk Income

21, Dlaintiff is requesting one-third of $46,478 of milk income that was listed on the
partnership 1065 return for tax year 2013.

99, The evidence showed that this milk income was deposited into the partnership
checking account, after which point it was the used to reduce the overall pattnership debt.

23, Therefore, plaintiff has already received his one-third benefit for this item by the

reduction in the partnership debt for which he would have been responsible otherwise.
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d Beans

24, The Court believes the most accurate and reliable information provided
concerning the bean inventory as of February 15, 2013, was presented by the defendants.

95.  The Court finds that there were 8,393.33 bushels of beans harvested in 2012,
making the total partnership inventoryl 1,498.33 bushels as of February 15, 2013.

26.  Plaintiff believes there were 8,500 bushels of beans harvested in 2012, bui the
Court finds that this difference is atiributable to one of the partoership’s landlords being paid out
her one-third share of the harvest as rent. |

27.  'The applicable price per bushel for February 15, 2013, is $ 14.40 per bushel.

22, The total value of the bean inventory is $165,575.94, meking plaintiff’s one-third
share of bean inventory $53,191.98.

e Corn

59.  'The Court finds that the grain awdit conducted by Great American Tnsurance
Company on October 19, 2012, was 2 comprehensive inventory of all corn on hand owned by the
partnership as of that date.

30. The Great Ametican Insurance andit included all harvested corn from 2012 that
had not already been sold and all corn inventory that was on hand and remaining from previous
years.

31.  Plaintifs contention that the grain andit only counted what was harvested in
5012 is not credible, feasible, or logical, because there is no way an inventory of that nature
would be able to differentiate betwoen what was harvested in 2012 and placed in the bins, and

what was previously in the bins.
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32, Based on these findings, there were 25,007.10 bushels of corn as of October 19,
2012,

43, The Court finds defendants’ calculations for 2,714.29 for the number of bushsls
of corn being fed to the milk cows and defendants’ calculation of 3,958.33 for the number of
bushels of corn being fed to the fat cattle between October 19, 2012, and February 15,2013, to
be reasonable and soundly based.

34,  Thercfore, thers are 18,334.48 bushels of com that are subject to the partnership
property division as of February 15, 2013.

35.  The February 15, 2013, price per bushel for corn was $6.88, which when
multiplied by the number of bushels of com inventory results in a comn inventory value of
$126,141.22

36.  Plaimiiff’s one-third share of this corn mventory is $42,047.07.

f Hey

37.  The Court belisves the testimony from. defendars that the hay to which plainti€f
was entitled has already been distributed to him.

38 The Court makes this determination based in large part upon the credibility of the
witniesses for defendants and the lack. of credibility of plaintiff.

39,  The pumber of bales plaimtiff claims should be available for distribution is not
consistent with the averall history of the bales produced by the partaership on an annual basis
and is niot consistent with the facts surrounding the 2012 growing season which involved 2
serious drought.

40.  Therefore, the Court does not find that plaintiff is entitled to anything more for

hay bales, alfalfa bales, or square sitaw bales,
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g. Utility Charges
41.  The Court finds that plaintiff is entitled to one-third of the utility charges after the

dissolution of the partnership.
42, The Coutt does not believe plaintiff would have received any reasonable benefit
from this.
43.  This fotal expenditure was $6,752.00 and therefore, plaintiff would be entitled to
bo reimbursed for one-third of this in the amount of $2,253.00.
h. Prepaid Insurance on Buildings and Vehicles
44.  The Court does not belicve plaintiff is entitled to a full one-third shars of the
prepaid insurance for 2012 for buildings and vehicles, because the Court believes the plaintiff
did receive soms benefit and value from this.
45,  This total expense was listed by the plaintiff at $8,000.
46.  The Court will award plaintiff $2,000 for his one-third share of this expense.
i Beef Slaughtered
47.  Plaintiff requested one-third of four beef that went o the Alexandria Locker in

2012,
48.  If appears to the Court that a portion of these went to defendants, along with other

family members.

49,  Any of this slanghtered beef that was sold had the procesds deposited in the
partnership checking account; therefore, plaintiff received the benefit from that.

50. It is also clear that plaintiff received a similar allotment on a separate date prior to

distribution of the livestock on February 15, 2013.
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51.  Taking into account that plaintiff received a similar distribation of beef and that it
appears to have been the parties’ practice to make a distribution of this nature to the parties and
their family members, which in this case included plaintiff’s son, the Court does not find it to be
appropriate to award any amounis 1o plaintiff for this item.

J. Gates, Posts, Fences, Corrals, etc.

52 Plaintiff listed the overall value of the gates, posts, fences, and corrals, etc., for
the partnership at $31,604.

53.  Inlight of the Court finding plaintiff to be less than credible in his valuations and
descriptions of the parties” assets, the Comt has great difficulty in finding this to be an accurate
and reasonable value.

54.  Therefore, the Court iz going to reduce plaintiff’s estimated value by 50%,

55 The Court will find the total value of these ifems to be $15,802 and plaintiff’s
one-third share of this would be $5,267.33.

k. Increase in Debt After Dissolution

56, The Court will next address plaintiff’s request for a share of the increése inthe
partnership debt after the disgolution.

57.  The plaintiff believes this increase in debt wag $30,947.

58, Howsver, this includes payment for the 2012 real estate taxes that wers not
payable until 2013 in the approximate amount of $16,000. These real estate taxes are a legitimate
expense of the partnership prior to dissolution, Subtracting out the real estate taxes that were paid
would leave only approximately $15,000.

50, Therefore, the Court will award the plaintiff $5,000 for this requested item.
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L Total Value of Plaintiff’s One-thivd Share of Partnership Assets

60.  The Court finds the chart below summarizes the total value of partnership asseis

to which plaintiff is entitled to payment:

Ttem 1/3 Amount
a. Agreed-upon items $4,498.83
b. Livesgtock $82,734.33
¢, Milk income $0.00
d. Beans $55,191.98
e. Com $42,047.07
f. Hay $0.00
| g. Utility charges $2,253.00
h. Prepaid insvrance $2,000.00
i. Beef slanghtered $0.00
i. Gates, fences, posts, etc. $5,267.33
k. Increase in debt $5,000.00
Grand Total $198,992.54

61.  Based on prior distributions through mediation, setflement, or court order, many
of the partnership’s assets have been distributed to plaintiff and defendants.

62,  Thetotal amount defendants owe to plaintiff for his unipaid one-third share of
partnership assets is $198,992.54.

63. Based on all factors and factual findings, Plaintiffis entitled to 73 months of
prejudgment interest at the rate of 10% per annu.

64.  Prejudgment interest is calculated as follows: $198,992.54 (principal) x .10
(annual interest rate) + 12 (to convert anmual rafe to monthly rate) x 73 (number of months).

65,  10% prejudgment interest on $198,992.54 for 73 months equals $121,053.80.
C. Unjust Enrichment

66. The Court has considered the defendants’ claims for unjust enrichment.
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67.  Based on the testimony and evidence presenited, the Court believes the defense of
laches applies to the defendants” unjust enrichment claim.

68.  The witnesses, espocially Alyce Paweltzki, was adamant that she and defendants
were aware of plaintiff’s inappropriate activities as parly as 2001 or before.

69.  Her testimony was that she and defendants were certain of plaintiff’s misconduct
during the time she and Larry were in charge of the parinership books.

70. 2001 was the last year she was in charge of the partnership books.

71.  The Court believes that defendants knew and did not take appropriate action
concerning plaintiff’s improper conduct.

73, The Coust finds this delay io be unreasonable.

CONCLUSIONS OF LAW

Issues to Be Decided by the Court

i. The issues to be decided by the Court are set forth in the final jury instructions.

2. n short, the Court decided: (a) plaintiff’s one-third valus of pastnesship assets for
which defendants owe plaintiff compensation (and related prejudgment interest); and (b)
defendants’ unjust enrichment claim against plaintiff and applicable affirmative defenses.

3. The valuation of partnership assets and the related one-third value defendants ows
1o plaintiff equals $198,992.54.

4, Defendants owe plaintiff $121,053.80 for 73 months of prejudgment interest on
the principal sum of $198,992.54,

s Based onthe jury’s verdict, defendants owe plaintiff the total of $25,000.00, with
no prejudgment interest.

6. The total principal amount defendants owe to plaintiff is $223,992.54.
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7. Inclnding the principal amount ($223,992.54) plus prejudgment interest
($121,053.80), the total amount defendants owe to plaintiff is $345,046.34,

8. Defendants’ unjust enrichment claim is barred by the affirmative defense of
laches.

JUDG T

Based on the foregoing _Findings of Fact and Conclusions of Law, and the jury’s verdict
dated January 30, 2020, the Court enters the following Judgment:

1. Judgment is entered in favor of plaintiff and against defendants in the principal
amount of $223,992.534.

2. Plaintiff is entitled to prejudgment interest in the amount of $121,053.80.

3. Defendants shall have uniil March 20, 2020, to pay the total sum of $345,046.34
to plaintiff to fully satisfy this judgment.

Dated this ___day of February, 2020.

BY THE COURT:
Slgned: 2/27/2020 4:01:47 P¥

Qhind /Ly

Honorable Chris S. Giles

i Attost: Circuit Court Judge
Clerk of Coutt  Mijiller, Cheryl J.
By Clerk/iDeputy

..

10

Eilad: 2/44/2020 4:81 PM CST MeCook Countv. South Dakota 44CIV12000114
Appellant Appx. 149



IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

APPELLEE’S BRIEF

GERALD PAWELTZKI,
Plaintiff/Appellee,

VS.

ROGER PAWELTZKI AND LAWRENCE PAWELTZKI,
Defendants/Appellants.

DOCKET #29298

APPEAL FROM THE CIRCUIT COURT
FIRST JUDICIAL CIRCUIT
MCCOOK COUNTY, SOUTH DAKOTA

HONORABLE CHRIS S. GILES
Presiding Circuit Judge

Timothy R. Whalen, Esq.

Whalen Law Office, P.C.

P.O. Box 127

Lake Andes, SD 57356

Telephone: (605)487-7645
Attorney for Plaintiff and Appellee

Mitchell A. Peterson

Justin T. Clarke

Michael L. Snyder

Davenport, Evans, Hurwitz & Smith, L.L.P.
206 West 14t Street, P.O. Box 1030

Sioux Falls, SD 57101-1030

Attorneys for Defendants and Appellants

NOTICE OF APPEAL FILED APRIL 1, 2020



TABLE OF CONTENTS

Table of Cases and AUhOIITIES ..........ooiiieiiii e
Preliminary Statement ..........oovviniiiiitii i
Jurisdictional Statement ..........cooeiiiii
Statement of the Legal ISSUES ..........ooiiiniiii e,
Statement of the Case .........oeiniii i
Statement of the Facts ..........oiii i
N (0 0= o |
A. Standard of ReVIEW ..o
ISSUE 1. Whether the Paweltzkis’ motion to enforce settlement and

to compel arbitration should be granted in light of the parties’
mediation settlement and their agreement to arbitrate any remaining
disputes between them? ... ...,
1. Uniform Mediation Act ..........coiiiiiiiiiiii i
2. Settlement Agreement ...t
ISSUE 2: Whether the affirmative defense of laches barred

entirely the Paweltzkis’ claim for unjust enrichment? ..................

1. Conflict Of ClAIMS ..ttt e

2. Findings of fact and conclusions of law .................coooi.

a) Two sets of findings of fact and conclusions of law .............

b) Erroneous findings of fact ..................oooii

CONCIUSION .o
Request for Oral Argument ............ooiiiiiiiiii e,
Certificate of COMPHANCE ... ..o e
Certificate Of SEIVICE .....e e

13

13
15

24

24
26
26
28
32
32
32
32



TABLE OF CASES AND AUTHORITIES

SOUTH DAKOTA SUPREME COURT CASES:

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Adv. Recycling Sys., LLC v. Southeast Prop. Ltd. Partnership,
2010 S.D. 70, 787 N.W.2d. 778 ..o

Andersen v. Andersen, 2019 S.D. 7,922 N.W.2d. 801 ...........

Bradeen v. Bradeen, 430 N.W.2d. 87 (SD 1988) ..................

Clarkson and Co. v. Continental Resources, Inc., 2011 S.D. 72,

806 N.W.2d. 615 ...

Estate of Schnell, 2004 S.D. 80, 683N.W.2d. 415 ................

Gartner v. Temple, 2014 S.D. 74,855 N.W.2d. 846 ..............

Holzworth v. Rother, 78 S.D. 287, 101 N.W.2d. 393(SD 1960)

Howlett v. Stellingwerf, 2018 S.D. 19, 908 N.W.2d. 775 ........

Humble v. Wyant, 2014 S.D. 4, 843 N.W.2d. 334 ................

Huston v. Vance Martin & the Estate of Jarman, 2018 S.D. 73,

OTONW.2d. 356 e

In re C.H. Young Revocable Living Trust, 2008 S.D. 43,

TSTNW.2d. 715 o

Lamore Restaurant Group, LLC v. Akers, 2008 S.D. 32,

TAEN.W.2d. 756 .o
Lewis v. Benjamin Moore & Co., 1998 S.D. 14, 574 N.W.2d. 887
Lindblom v. Sun Aviation, 2015 S.D. 20, 862 N.W.2d. 549 ...............
Mackaben v. Mackaben, 2015 S.D. 86, 871 NNW.2d. 617 ..................
Mealy v. Prins, 2019 S.D. 57,934 N.W.2d. 891 ...,
Melstad v. Kovac, 2006 S.D. 92, 723 N.W.2d. 699 .......cccvvvviiiiinnnnn.
Moeckly v. Hanson, 2020 S.D. 45, --- NW.2d. - ...,

Moser v. Moser, 422 N.W.2d. 594 (SD 1988) ...ccvviiiiiiiiiiiiiien

18
12

26

13,29
12
13,24,31
25

12,28

16

13

31

13,16
15
12,27
26
25,29
15
12,24

26



20. Standard Fire Ins. Co. v. Cont’l Res., Inc., 2017 S.D. 41,

OB N.W.2d. 734 .o 15
21. State v. Troy Twp., 2017 S.D. 50, 900 N.W.2d. 840 ........ccoveennnnnnn. 27
22. Taylor v. Taylor, 2019 S.D. 27, 928 N.W.2d. 458 .......ccoiiiiiiiininen. 12
23. Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, 736 N.W.2d. 824 ...... 16
24. Winegeart v. Winegeart, 2018 S.D. 32, 910 N.W.2d. 906 .................. 14,15,16

STATE STATUTES:

L. SDCL 15-6-52() «.vvveeeeeee e 26
2. SDCL 15-26A-3 ... et 1
3. SDCL 19-18 AL e 14
4. SDCL 53-1-2 .o 16
S, S L 53-1-3 o 16
6. S CL 53-7-3 i 18



PRELIMINARY STATEMENT

The Appellants shall be referred to herein as “Roger” and “Lawrence.” The
Appellee shall be referred to herein as “Gerald.” References to motion hearings shall be
by “MH” followed by the date of the hearing and page and, if necessary, line numbers.
Reference to the jury trial transcript shall be by “TT” followed by the page number and,
if necessary, the line number. References to the settled record shall be by “SR” followed
by the page number for the beginning of the document, or other relevant pages of the
document if necessary, as reflected in the McCook County Clerk of Court’s indices.
References to the exhibits, if any, shall be by “Exh.” followed by the exhibit number or
the exhibit letter.

JURISDICTIONAL STATEMENT

The claims and defenses in this case were both legal and equitable so a single trial
was held January 24, 2020, through January 30, 2020, in McCook County, South Dakota,
before the Honorable Chris S. Giles, Circuit Court Judge, First Judicial Circuit, State of
South Dakota. The jury decided the legal claims and defenses and the Court decided the
equitable claims and defenses. The Court and the jury found in favor of Gerald. The
Court entered findings of fact and conclusions of law accordingly. The Court’s decision
and the jury verdict were entered by virtue of a Judgment on February 27, 2020. SR, p.
1426. Roger and Lawrence do not appeal from the entire judgment of the trial court, but
only the trial court’s rulings on motions to enforce settlement and the unjust enrichment
claim and the application of the laches remedy. Notice of Appeal was filed and served on

April 1, 2020. SR, p. 1563. This Court has jurisdiction pursuant to SDCL 15-26A-3.



STATEMENT OF THE LEGAL ISSUES

ISSUE 1: WHETHER THE PAWELTZKIS’ MOTION TO ENFORCE
SETTLEMENT AGREEMENT AND TO COMPEL ARBITRATION SHOULD BE
GRANTED IN LIGHT OF THE PARTIES’ MEDIATION SETTLEMENT AND
THEIR AGREEMENT TO ARBITRATE ANY REMAINING DISPUTES
BETWEEN THEM?

Trial court holding: No.

Relevant court cases:

1.

2.

3.

4.

Humble v. Wyant, 2014 S.D. 4, 843 N.W.2d. 334

Lewis v. Benjamin Moore & Co., 1998 S.D. 14, 574 N.W.2d. 887

Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, 736 N.W.2d. 824

Winegeart v. Winegeart, 2018 S.D. 32, 910 N.W.2d. 906

Relevant statutes or authority:

1. SDCL 19-13A-1

ISSUE 2: WHETHER THE AFFIRMATIVE DEFENSE OF LACHES BARRED
ENTIRELY THE PAWELTZKIS’ CLAIM FOR UNJUST ENRICHMENT?

Trial court holding: No.

Relevant court cases:

1.

2.

3.

4.

Mealy v. Prins, 2019 S.D. 57, 934 N.W.2d. 891
Moser v. Moser, 422 N.W.2d. 594 (SD 1988)
Howlett v. Stellingwerf, 2018 S.D. 19, 908 N.W.2d. 775

In re C.H. Young Revocable Living Trust, 2008 S.D. 43, 751 N.W.2d. 715

Relevant statutes or authority:

1.

SDCL 15-6-52(a)

STATEMENT OF THE CASE

Gerald commenced this lawsuit against his two brothers by filing a Summons and
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Complaint asserting several claims as a result of the brothers’ operating the Paweltzki
Brothers Partnership (PBP). SR, pp. 1, 2. Gerald’s claims were for damages and
equitable relief. 1d. Roger and Lawrence answered Gerald’s Complaint and denied his
claims, asserted affirmative defenses, and counterclaimed for over $1 million in damages.
SR, p. 17. Gerald denied all liability to his brothers for any damages, and asserted
affirmative legal and equitable defenses and remedies. SR, p. 28. A single trial was held
January 24, 2020, through and including January 30, 2020. SR, pp. 2352-2464. At trial,
the Court decided the equitable claims, defenses, and remedies and the jury decided the
legal claims and defenses. SR, pp. 2453-2458, 2459. The Court and jury both held in
favor of Gerald and against Roger and Lawrence. SR., p. 1426. The Court entered its
Findings of Fact and Conclusions of Law on the equitable issues and entered its
Judgment on the verdict and Court decision on February 27, 2020. SR, pp. 1414, 1426,
1428. Notice of Appeal was filed on April, 1, 2020. SR, p. 1563. Roger and Lawrence
appeal only the portion of the trial court rulings on the motions regarding settlement and
the unjust enrichment claim and the remedy of laches.
STATEMENT OF THE FACTS

Gerald and Lawrence began PBP in the early 1970s as a farming partnership. TT,
pp. 215, 314, 606-608, 611-612; Exh. #5. Roger joined PBP in the 1970s. TT, p. 607.
After Roger joined PBP, the interest in the partnership was divided up one-third each.
TT, pp. 216, 229, 607-608; Exh. #5. When PBP was first started it operated on an oral
agreement basis. TT, p. 608. The farming chores were divided up among the brothers
except during harvest when all brothers pitched in and helped. TT, pp. 217, 319, 611-
612. Gerald handled the partnership books at the beginning of the partnership and for 22
years thereafter. TT, pp. 216, 315, 608. Gerald was the partner who was responsible for
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the financial aspects of the partnership and the partner who primarily handled the
banking business during most of the existence of PBP. Id. During PBP’s existence, it
was operated in a very informal and relaxed fashion with little controls in place. TT, pp.
217, 238, 335, 610-611, 652, 1300-1302.

In the 1980s Lawrence and his wife, Alyce, became suspicious that Gerald was
misappropriating property from PBP. TT, pp. 219, 316, 326, 613-615. Lawrence and
Alyce discussed their concerns regarding Gerald with Roger. TT, p. 322, 337, 1115-
1116. As aresult of Lawrence’s concerns, he requested and Gerald consented to
Lawrence and Alyce handling the books and records for the partnership beginning in the
early part of 1990. TT, pp. 221, 318, 615. Lawrence and Alyce handled the partnership
books and records for approximately 14 years. TT, p. 617. When Lawrence took care of
the partnership books and records, the PBP bank statements and financial records were
sent to Lawrence’s address, as were bills for the partnership business. TT, pp. 328-330.
When confronted by Lawrence, Gerald would attempt to explain the questioned matters,
but Lawrence would not listen. TT, pp. 617-620. Gerald denied misappropriating
property from PBP or doing anything else inappropriate with partnership property. Id.
Even though Lawrence accused Gerald of misappropriation, neither he nor Roger
changed any of the PBP past practices when they were in charge of the books and
records. TT, pp. 221, 323-324, 327, 330-334, 615-617. After Lawrence made the
accusations against Gerald and took over the bookkeeping and management chores,
neither Lawrence, Alyce, nor Roger took any action against Gerald to remedy his
perceived illegal activities. TT, pp. 239, 244, 317-318, 327, 330-337, 1116-1117.
Regardless of their suspicions, Lawrence, Alyce, or Roger did not contact law
enforcement, never had an internal audit of PBP books, did not advise their accountant of
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the alleged theft, did contact an attorney about Gerald, but did not hire the attorney to sue
him. Id. In addition, at all times that Lawrence, Alyce, and Roger suspected illicit
conduct on the part of Gerald, they still allowed Gerald full and complete access to the
checking account. TT, pp. 221-223, 318, 327, 330-338, 615-616, 630. Gerald also
continued to handle most of the financial affairs for the partnership with the bank until
January of 2012. Id.; Exh. #6. Regardless of Lawrence, Alyce, and Roger’s concerns
about Gerald, they continued to allow him to charge materials, products, supplies, and
services to vendors on behalf of PBP, and when bills were sent to Lawrence, Alyce, or
Roger for PBP for expenses that had been charged by Gerald, they paid them along with
all the other bills of the PBP. Id.; TT, pp. 238-247. Prior to 2012, Lawrence, Alyce, or
Roger never contacted any vendors and told them to stop allowing Gerald to charge
materials, products, and supplies to PBP accounts. TT, pp. 221-223, 238-247, 244, 318,
327, 336-337, 615-616. The bank statements were sent to Lawrence and Alyce while
they were keeping the partnership books, and they never once took any steps to remedy
what they claimed was a misappropriation of PBP assets, property, or money by Gerald.
Id.; TT, pp. 328-330.

On March 21, 1997, the brothers signed a written Partnership Agreement
(Agreement). Exh. #5. After the Agreement was signed, the partnership continued to
operate as it had in the past with the chores being divided up as before and each party
handling the same responsibilities of the PBP business as they had before. TT, p. 229,
643.

In 2002 Lawrence turned the PBP books over to Roger. TT, pp. 238, 334. Roger
handled the books in the same fashion as Gerald and Lawrence, and nothing changed as
to the operation of PBP. TT, pp. 238, 643. When Roger handled the partnership books,
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Gerald’s activities were the same as before. TT, pp. 238, 643. When bills that Gerald
had charged were sent to Roger for payment by PBP, Roger paid the bills and never
questioned their legitimacy. TT, pp. 238-244. The bank statements were also sent to
Roger, and he never challenged Gerald regarding any financial improprieties. 1d. Roger
kept PBP books and records until the end of the partnership. TT, p. 243. Gerald’s expert
witness, Larry Harden (Harden), reviewed the partnership records from 2006 through
2011. TT, pp 1296-1297; Exh. #62. During the this time frame Harden noted that
Lawrence and Roger wrote over 80% of the checks on PBP account to pay for items they
accused Gerald of stealing. TT, pp. 1300-1303.

Lawrence claims he knew that Gerald was misappropriating PBP property when
the bank suggested that a written partnership agreement be put in place. TT, pp. 321-323.
The PBP bank first suggested a written partnership agreement on July 5, 1985. Exh. #18,
July 5, 1985 entry. The bank made further suggestions to the partners that they create
and sign a written partnership agreement on February 10, 1993, November 22, 1993,
March 20, 1996, and on March 28, 1996. Exh. #18. The agreement was signed by the
partners on March 21, 1997. Exh. #5. The bank notes show that the bankers were of the
opinion that the partners were ... doing a good job of production and financial
management.” Exh. #18, March 27, 1997 entry. Similar notations are found in the bank
records for other years prior to 1997. Exh. #18, October 5, 1995 entry. Alyce was
convinced that Gerald was misappropriating PBP property in 1995, but was suspicious of
Gerald as early as the 1980s. TT, pp. 1114-1116, 1119-1121.

Gerald lived on the home place which was the center of the PBP operations. TT,
pp. 246-247, 620. Gerald’s son, Brian Paweltzki (Brian), lived with him and also worked
on the PBP farm from the time he was in high school until shortly before the partnership
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ended. TT, pp. 381-386. The partners relied on Brian to carry a certain work load for
PBP even though he was not a partner and received no share of the partnership profits or
losses. Id.; TT, p. 666. When Brian worked for PBP, he in turn was allowed to use PBP
equipment on his home place and PBP paid for some of his farming inputs. TT, pp. 391-
393. No appreciable records were kept of Brian’s work, but the arrangement was
engaged in for years. Id. Gerald moved from the home place in 2011. TT, p. 605.

The brothers each had their own farms and during the existence of PBP it paid for
input costs and other farming expenses for the partners’ private businesses. TT, pp. 248,
253-255, 347, 387-390, 624, 993-995. Likewise, the brothers used the PBP assets and
property for their own personal use on their private farms. TT, pp. 248, 254, 347, 387-
390, 624, 662-663. The financial evidence associated with PBP showed that the partners’
input costs for their personal farms were substantially lower than the average input costs
for crop production in comparable agricultural regions. TT, pp. 1298-1300. The payment
of farm inputs also extended to Brian’s land and farming operation. TT, pp. 650-651,
993-995. PBP routinely paid real property taxes for all the PBP property, all of the
partners’ property, and Brian’s property at the same time. TT, pp. 1065-1068; Exhs. 69,
207. The partners frequently paid their personal income taxes from the PBP bank
account. TT, pp. 255-259; Exhs. 3 and 3A. PBP also paid expenses for Lawrence’s son,
Steve’s, farming operation and let Steve use PBP buildings, equipment, and supplies for
his own personal farming needs. TT, pp. 667-668. The partners and Brian also used their
own machinery and equipment for PBP business. TT, pp. 249-250, 669-670, 993-995.
PBP did not own any light vehicles so the partners’ personal vehicles were used for PBP
farm work. TT, pp. 344-345, 393-394. Payment for expenses associated with Gerald’s
vehicles was a common practice because the partners and PBP hired hands used Gerald’s
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personal vehicles in the partnership business. TT, pp. 393-395, 646-649.

Over the years that the PBP was operated, the partners took a monthly draw. TT,
pp. 233-235. This was to be compensation for each partner’s daily chores and was in
addition to the division of partnership profits and losses. 1d. The partners agreed upon
the monthly draw amounts, but from time to time each partner would take cash or other
property for their own personal use. TT, pp. 691-695; Exh. 10.

One of Gerald’s daily chores was to run the PBP dairy which he did for decades.
TT, pp. 217, 611, 679, 688. In the fall of 2011, Gerald advised his brothers that he was
getting too old to do the dairy work and that they would need to get someone to help him
or take over the dairy work altogether. TT, p. 688-690. Neither Roger nor Lawrence
took any action in response to Gerald’s advisement, and Gerald reminded them of his
situation from time to time. Id. In January of 2012, Gerald stopped his dairy chores. Id.
When Roger and Lawrence caught wind of Gerald’s actions, they terminated Gerald’s
access to PBP accounts, cut off his monthly draw, opened a new account for PBP with
only their names on the account, and in all respects disassociated Gerald from the
partnership. TT, pp. 271-276, 281-282, 365, 690-691, 694; Exh. #6. After being cut off
from PBP, Gerald was not able to charge any bills to PBP, but was still doing his share of
the work for PBP, except the dairy work. TT, pp. 757-759. However, since PBP would
not pay for Gerald’s charges, he had to pay for fuel and other farming expenses he
incurred for PBP from his own pocket. Id. Gerald learned through the course of
discovery in the lawsuit that on August 15, 2011, Roger and Lawrence each took a
$25,000 draw against the PBP line of credit loan and refused to allow a similar draw for
him. TT, pp. 263-265, 362-363, 691-695, 1057; Exh. #9. At the time of Roger and
Lawrence’s wrongful draw, Gerald was still a one-third owner of the PBP. 1d. Even
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though Roger and Lawrence engaged in the above prohibited conduct, Gerald still
fulfilled his daily farm chores for PBP and assisted with the 2012 harvest for PBP like he
had in the past years. TT, pp. 757-759.

Gerald commenced this action by filing the Summons and Complaint on October
5,2012. SR, pp. 1,2. Before any discovery by either party, the parties sought to mediate
their claims. SR, Affidavit of Gerald Paweltzki January 3, 2014, p. 120, 117-16. The
first mediation was held with mediating attorney Lon Kouri (Kouri) on February 15,
2013. 1d., at 9. This mediation appeared to resolve certain aspects, but not all, of the
dispute between the parties. 1d., at 117-23. A second mediation occurred on April 23,
2013, because of extensive inaccuracies regarding PBP business and assets and because
Gerald was concerned about Lawrence and Roger’s disclosures. 1d., at §27. The second
mediation did not resolve the parties’ disputes, but a written memorandum was
submitted to the parties by Kouri, although it was never signed by the parties. Id., at 27.
After the mediations, it became apparent that the parties were not on the same page with
regard to many of the matters associated with the settlement. Id. at 135-47. The parties
continued to attempt to negotiate a settlement and, finally, arrived at a written partial
settlement agreement for certain disputes in the lawsuit. Gerald signed the agreement on
April 19, 2016. SR, p. 832-834. The trial court later enforced the written partial
settlement agreement signed by Gerald. 1d.

Lawrence and Roger brought on five motions to enforce settlements. On
December 9, 2013, Lawrence and Roger moved to enforce a settlement agreement
between the parties and to compel arbitration. SR, pp. 75. The Court heard and
considered the evidence and arguments of the parties, rendered a memorandum opinion,
entered its findings of fact and conclusions of law, and its order denying the motion in its
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entirety. SR, pp. 75, 195, 226, 237.

On December 30, 2014, Lawrence and Roger filed a second motion to enforce
settlement. SR, p. 264. This motion was heard by the Court, and the Court modified its
decision on the previous motion to enforce settlement because the parties had effectively
implemented the division of real property, including Roger’s place, and the division of
certain items of equipment. SR, p. 530 (p. 9) 548 (pp. 4, 5, and 7). The Court entered its
findings of fact and conclusions of law and order partially granting the motion to enforce
settlement. SR, p. 548.

On September 12, 2016, Lawrence and Roger moved to enforce the original
settlement agreement from the mediations in 2013. SR, p. 752. Gerald resisted the
motion. SR, pp. 807, 813. At the motion hearing, the Court considered a written
settlement proposal which had been ostensibly agreed upon by the parties. SR, Affidavit
of Mitchell Peterson in Support of Motion to Enforce Settlement Agreement on Draft
Items, pp. 754, 782. The settlement agreement was entitled “Draft Items Settlement
Agreement” (Settlement Agreement). Id. After receipt of the Settlement Agreement,
Gerald rejected same because it was not consistent with the settlement he believed the
parties had reached. SR, Affidavit of Gerald Paweltzki, p. 807. Gerald then revised the
agreement, signed it, and sent it back to Lawrence and Roger for their execution. Id., at
p. 808, 8. Lawrence and Roger did not execute the written Settlement Agreement, but
sought enforcement thereof as an alternative relief in their motion. SR, p. 752; MH,
December 8, 2016, pp. 24-27. Based upon Lawrence and Roger’s motion and the
comments of their counsel, the Court adopted the Settlement Agreement which had been
signed by Gerald and granted the motion to enforce settlement. MH, December 8, 2016,
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pp.24-27; SR, p. 832. The December 8, 2016, order incorporated by reference the
Settlement Agreement, which clearly reserved litigation rights to the parties as to the
following issues:

... (b) “true-up” items owned by the Partnership, which include, but are

not limited to, fuel, chemicals, livestock, crops, and the particular items

Judge Jensen determined were not affixed to real property (panels, gates,

posts, corral fencing, and electric fencing; (c) Jerry’s legal claims against

Larry and Roger as set forth in the Complaint; and (d) Larry and Roger’s

legal claims against Jerry as set forth in their Counterclaim, ...

SR, p. 833.

On September 28, 2017, Lawrence and Roger made a fourth motion to enforce
settlement. SR, p. 835. Gerald resisted the motion, and the Court held a hearing on the
motion on November 27, 2017. MH, November 27, 2017. At the motion hearing
counsel for Lawrence and Roger admitted that the Settlement Agreement was negotiated
and agreed upon by counsel and the parties. MH, November 27, 2017, pp. 19-20. The
Court denied Lawrence and Roger’s motion to enforce settlement, but allowed further
discovery on the settlement issues if either party so desired. SR, p. 1265; MH, November
27, 2017, pp. 23-26.

Limited depositions of Roger and Gerald were taken and Lawrence and Roger
renewed their motion to enforce settlement filed on September 28, 2017. SR, p. 1273.
Lawrence and Roger filed the complete deposition transcripts for Gerald and Roger and
copies of the deposition exhibits in support of their renewed motion. SR, pp. 1289-1573.
The Court reviewed the motion and response, the supporting affidavits, the deposition
transcripts of Gerald and Roger, the deposition exhibits, and reviewed the court file, and
denied Lawrence and Roger’s renewed motion to enforce settlement in its entirety. MH,

May 8, 2018, p. 17; SR, p. 1768.
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ARGUMENT
A. Standard of Review.

The trial court’s findings of fact are reviewed under the “... clear error ...” standard
and will be reversed on appeal “... only when a complete review of the evidence leaves
... [the Supreme Court] ... with a definite and firm conviction that a mistake has been
made.” Howlett v. Stellingwerf, 2018 S.D. 19, 112, 908 N.W.2d. 775; SDCL 15-6-52(a).
The Supreme Court has further directed that when reviewing the trial court’s findings of
fact:

... [a]ll conflicts in the evidence must be resolved in favor of the trial

court’s determinations. ... The credibility of the witnesses, the import to

be accorded their testimony, and the weight of the evidence must be

determined by the trial court, and we give due regard to the trial court’s

opportunity to observe the witnesses and examine the evidence. (Citations

omitted). That we may have found the facts differently had we heard the

testimony is no warrant for us to substitute our judgment for the trial court’s

findings. ...
Estate of Schnell, 2004 S.D. 80, 18, 683 N.W.2d 415. Furthermore, on appellate review
the successful party is entitled to the benefit of his version of the evidence and of all
favorable inferences fairly deductible therefrom.” Lindblom v. Sun Aviation, 2015 S.D.
20, 119, 862 N.W.2d. 549. Moreover, “... [t]he trial court’s findings of fact are
presumptively correct and the burden is upon appellant to show error.” Taylor v. Taylor,
2019 S.D. 27, 115, 928 N.W.2d. 458. The trial court’s “... conclusions of law are given
no deference and are reviewed de novo ...” by the Supreme Court. Andersen v.
Andersen, 2019 S.D. 7, 110, 922 N.W.2d. 801.

Equitable actions are reviewed pursuant to the abuse of discretion standard on

appeal. Moeckly v. Hanson, 2020 S.D. 45, 113, --- N.W.2d. ---. An abuse of discretion is

defined as ““...a fundamental error of judgment, a choice outside the range of permissible

12



choices, a decision, which, on full consideration, is arbitrary or unreasonable.” Gartner
v. Temple, 2014 S.D. 74, 17, 855 N.W.2d 846. On review, this Court does not

“... determine whether we would have made the same decision as the circuit court. ...
[r]ather, "[o]ur function in reviewing matters which rest in the discretion of the trial court
is to protect litigants from conclusions which exceed the bounds of reason.” Id., at 7. In
addition, however, under the abuse of discretion standard “... factual determinations are
subject to a clearly erroneous standard.” 1d., at 7.

Issue 1 addresses whether or not a settlement contract was created by the parties.
The existence of a contract is “... a question of law and is to be judged on the objective
facts of the particular case.” Lamore Restaurant Group, LLC v. Akers, 2008 S.D. 32,
115, 748 N.W.2d. 756. Issue 2 involves the equitable claim of unjust enrichment and the
equitable remedy of laches. Huston v. Vance Martin & the Estate of Jarman, 2018 S.D.
73, 130, 919 N.W.2d. 356 (unjust enrichment); Clarkson and Co. v. Continental
Resources, Inc., 2011 S.D. 72, 112, 806 N.W.2d 615 (laches).

ISSUE 1: WHETHER THE PAWELTZKIS’ MOTION TO ENFORCE
SETTLEMENT AGREEMENT AND TO COMPEL ARBITRATION SHOULD BE
GRANTED IN LIGHT OF THE PARTIES’ MEDIATION SETTLEMENT AND
THEIR AGREEMENT TO ARBITRATE ANY REMAINING DISPUTES
BETWEEN THEM?

Lawrence and Roger argue that an enforceable contract was created by virtue of
the parties’ mediations, actions, conduct, e-mails, and oral statements over the course of
several years of this litigation. Practically everything Lawrence and Roger assert
supports their argument on this issue stems primarily from the two mediations that
occurred in 2013.

1. Uniform Mediation Act.

Recently, the Supreme Court decided a case which is remarkably instructive on

13



this issue. See, Winegeart v. Winegeart, 2018 S.D. 32, 910 N.W.2d 906. In Winegeart
the proponent of the issue on appeal asserted that she should be allowed to enforce an
apparent oral agreement from mediation. The Supreme Court considered the issue in the
context of the Uniform Mediation Act (UMA) which was enacted in South Dakota in
2008. SDCL 19-13A-1, et seq. The Supreme Court rejected the argument that oral
agreements from mediation should be enforced based, in part, upon decisions from other
jurisdictions that had enacted the UMA. Winegeart, 2018 S.D. at 32, {11. The other
jurisdictions refused to enforce oral mediation agreements. 1d., at 111. In Winegeart this
Court held that oral agreements from mediation are subject to the statutory privilege of
the UMA and are not enforceable. 1d., at 114. This Court’s reasoning was based on the
principle that the purpose of the UMA is to “... encourage participants to be candid by
shielding their negotiations from later disclosure.” 1d., at 114. This is so because

“... nearly everything said during a mediation session could bear on either whether the
parties came to an agreement or the content of the agreement.” 1d., at 14.
Consequently, “... permitting a mediator to disclose the terms of a purported oral
settlement also has the potential to swallow the rule of privilege.” 1d., at 114. Lawrence
and Roger are asserting the very same argument here as the proponent in Winegeart. A
review of Lawrence and Roger’s brief shows that they are relying on certain statements
made in or as part of the mediations, or the follow-up to mediations, to support their
position on this issue. They are asserting unsigned mediation memorandums as evidence
of a settlement, are parsing words, piecing together statements from emails, and
comparing statements from mediations to later emails or comments by Gerald or his
counsel. The potential problems expressed in Winegeart are realized here. Moreover,
mediator Kouri provided testimony as to the issue of whether or not a settlement
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agreement was reached in direct contravention of the UMA. See, MH, January 10, 2014,
pp. 25-29; MH, February 12, 2014. In light of the above, Kouri’s evidence should be
disregarded in its entirety, and Lawrence and Roger’s argument that an enforceable
global settlement agreement was reached should be rejected.

2. Settlement Agreement.

Even if this Court elects to go beyond the UMA and consider the issue of whether
the parties reached a global settlement agreement, Lawrence and Roger’s argument on
this issue still does not carry the day.

Settlement agreements are contracts, and the law governing the creation and
enforcement of a contract applies to same. Standard Fire Ins. Co. v. Cont'l Res., Inc.,
2017 S.D. 41, 113, 898 N.W.2d. 734. Courts are permitted to enforce settlement
agreements, but they are not permitted to settle cases for parties or to enforce settlement
agreements that are questionable as to their certainty and existence. Lewis v. Benjamin
Moore & Co., 1998 S.D. 14, 18, 574 N.W.2d 887. The “... [t]rial courts have, ‘the
inherent power to summarily enforce a settlement agreement as a matter of law when the
terms of the agreement are clear and unambiguous.” 1d., at 8. However, “... [w]hile an
attorney ‘may negotiate for and advise settlement of controversy,’ the decision to settle
belongs to the client.” Melstad v. Kovac, 2006 S.D. 92, 112, 723 N.W.2d 699.
Furthermore, the ... client must expressly give ... [his] ... attorney the authority to settle
.70d., at 12,

Whether or not an agreement to settle exists is a question of law. Lamore, 2008
S.D. at 32, 115. In order to form an agreement to settle, the essential elements of a
contract must exist. Winegeart, 2018 S.D. at 32, 116. The essential elements of a
contract are “... (1) [p]arties capable of contracting; (2) [t]heir consent; (3) [a] lawful
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object; and (4) [s]ufficient cause or consideration.” Id., at 116; SDCL 53-1-2.
Moreover, the law is well settled that ... [a] contract can either be express or implied,
but not both.” Humble v. Wyant, 2014 S.D. 4, 139, 843 N.W.2d 334; SDCL 53-1-3. This
Court has held that ... [a]n express contract is one, the terms of which are stated in
words. An implied contract is one, the existence and terms of which are manifested by
conduct.” 1d., at 139. If, however, either an express or an implied contract “... leaves
open essential terms and calls for the parties to agree to agree and negotiate in the future
on essential terms, then a contract is not established.” Lamore, 2008 S.D. at 32, {16.
Lawrence and Roger argue that they have both an express and implied contract, but this is
clearly inconsistent with the governing law and facts.

Key to the resolution of this issue is whether or not Gerald consented to a global
settlement. The law governing mutual consent provides as follows:

An agreement is the result of a mutual assent of two parties to certain

terms, and, if it be clear that there is no consensus, what may have been

written or said becomes immaterial. ... There must be mutual assent or a

meeting of the minds on all essential elements or terms in order to form

a binding contract. ... Whether there is mutual assent is a fact question

determined by the words and actions of the parties. ... Consent is an

essential element of a contract. ... Consent must be free, mutual and

communicated. ... Consent is not mutual unless the parties all agree upon

the same thing in the same sense. ... The existence of mutual consent is

determined by considering the parties’ words and actions. (Citations

omitted).
Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, 1120-21, 736 N.W.2d 824. Lawrence
and Roger must prove that they and Gerald consented to a global settlement and that
there was a meeting of the minds to the degree that the brothers agreed upon the same
thing in the same sense. There has been no credible evidence of Gerald’s consent to a
global settlement agreement. Lawrence and Roger assert numerous emails and other

assorted documents and actions in support of their argument, but these items merely show
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that there were ongoing settlement negotiations and that a settlement had not been
consummated. The affidavit filed by attorney Mitchell Peterson (Peterson) in support of
the September 12, 2016, motion to enforce settlement has numerous exhibits attached to
it, but the exhibit show settlement negotiations rather than an actual settlement
agreement. For example, Peterson and Gerald’s counsel at the time, Michael Tobin
(Tobin), were communicating in January of 2016 about a potential sale of assets vs. a
draft and division of same and Tobin indicated that settlement did not appear possible.
SR, Affidavit of Mitchell Peterson in Support of Motion to Enforce Settlement Agreement
on Draft Items, p. 754, Exh. #1, #4, and #5. In addition, Tobin used language in a
number of the e-mails referencing his attempts at selling a settlement to his client and
identifying what he believed were certain issues in the settlement negotiations. Id., at
Exhs. #4 and #5. Moreover, Tobin identified Gerald’s reluctance to accept a certain
settlement offer from Lawrence and Roger in a March 29, 2016, e-mail. 1d., at Ex. #10.
In May of 2016, settlement negotiations were still active and there is clearly no global
settlement. See, Id., at Exh. #22 and #23. The e-mails and exhibits referenced by
Lawrence and Roger show that the parties endeavored to settle certain aspects of this
case, but in the end they simply were not able to do so because they could not reach a
final written global agreement. Clearly, there was no mutual consent to a global
agreement, and there is simply no enforceable global settlement agreement here. At best,
Lawrence and Roger’s assertions equate to an agreement to agree, possibly, at some
future time as to the terms of a global settlement. Unfortunately, the global settlement
never materialized.

In addition, one of the general rules of construction of contracts is that “... an
acceptance must not change, add to, or qualify the terms of the offer” if there is to be a
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contract. Adv. Recycling Sys., LLC v. Southeast Prop. Ltd. Partnership, 2010 S.D. 70,
116, 787 N.W.2d 778. Furthermore, ... [a]n acceptance must be absolute and
unqualified[.]” 1d., at 116; see also, SDCL 53-7-3. Here the offers and proposals were
changed and added to and the acceptance of same was certainly not unqualified. While
the parties may have come close to a settlement agreement, in the end they simply failed
to consummate a global deal by an agreed upon writing.

The record also shows that Lawrence and Roger brought five motions to enforce a
perceived global settlement from the mediations and subsequent acts by the parties. All
of the motions to enforce settlement were, for all practical purposes, based upon the same
set of facts and circumstances. Lawrence and Roger’s motions were largely denied, but
on December 8, 2016, presiding Judge Steven Jensen did grant relief to Lawrence and
Roger as to a written settlement agreement negotiated by the parties and signed by
Gerald. See, SR, p. 832. The enforcement of this signed Settlement Agreement was
alternatively prayed for by Lawrence and Roger in their pleading. The Court’s ruling on
this motion was consistent with the relief Lawrence and Roger sought. SR, p. 832. The
Order Enforcing Settlement Agreement entered pursuant to the December 8, 2016,
hearing had a copy of the Settlement Agreement signed by Gerald attached to it. SR, p.
833. The enforced Settlement Agreement excluded specific issues and reserved those
issues for litigation. SR, p. 833. Clearly, Lawrence and Roger did not believe that a
global settlement had been reached, regardless of their argument, because they offered
the Settlement Agreement adopted by Judge Jensen as an alternative to their motion to
enforce settlement. In short, Lawrence and Roger got exactly what they asked for in the
December 8, 2016, hearing. In addition, on the fourth motion to enforce settlement,
Judge Giles allowed Lawrence and Roger to take depositions on the limited issue of
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whether or not a settlement was reached. MH, November 27, 2017, pp. 23-26. After the
depositions were concluded, the motion to enforce settlement was renewed, the trial court
reviewed the depositions and deposition exhibits in detail, and concluded that the motion
to enforce settlement was meritless and denied same in its entirety. SR, p. 1265.

Clearly, the trial court’s rejection of the global settlement motions was not made
in a vacuum, but the trial court heard testimony, considered affidavits, reviewed the
depositions of Roger and Gerald, reviewed the deposition exhibits, entered findings of
fact and conclusions of law, and reviewed the court files and records. See, SR, pp. 75, 77,
120, 226, 264, 278, 285, 752, 754, 807, 813, 823, 835, 854, 963, 1273, 1275, 1289, 1575,
1677, 1763; MH, January 10, 2014; MH, January 16, 2015; MH, March 20, 2015; MH,
December 8, 2016; November 27, 2017. The trial court found, after a considered and
extensive review of the records, that the parties did not consent to a global settlement and
such decision was supported by credible evidence and the law. It is very apparent that
the trial court’s decision was not the product of clear error, and there is no evidence that a
mistake was made by the trial court on this issue.

Lawrence and Roger further argue that Gerald impliedly agreed to a global
settlement by his actions and conduct, but the record does not support such a finding.

The evidence presented to the trial court clearly shows that Gerald did not consent nor
agree to a global settlement and Lawrence and Roger mislead him as to facts associated
with the mediation and subsequent negotiations. SR, p. 1289 and Depositions of Gerald
Paweltzki and Roger Paweltzki attached; SR, p. 1575, Response and Resistance to
Defendants’ Renewed Motion to Enforce Settlement, Exhibit E, pp. 2, 4, 8, 9-12, and 15-
17. If Lawrence and Roger thought they had a binding settlement agreement with Gerald,
why did the parties continue to negotiate through 2016? The answer is simple — because
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they did not have a global settlement.

There is ample evidence in the record that proves that Lawrence and Roger were
deceitful, manipulative, and certainly less than forthcoming as to the type and nature of
the property and assets subject of the alleged settlement. SR, p. 1575, Response and
Resistance to Defendants’ Renewed Motion to Enforce Settlement, Exhibit E, pp. 2, 4, 8,
9-12, and 15-17. Moreover, the deposition testimony regarding the settlement clearly
supports Gerald’s position on the settlement. It is undisputed that Lawrence and Roger
ousted Gerald from the partnership and opened a new checking account in their names
only on January 13, 2012. Exh. #6; SR, p. 1289 and Deposition of Roger Paweltzki, pp.
7-9. Further, Exhibit #6 shows the owners of the account are “Larry Paweltzki and Roger
Paweltzki” and the tax identification number for the account was Roger and Larry’s
social security numbers. Gerald had no access to the new account or any records for the
new partnership between Roger and Lawrence. SR, p. 1289 and Deposition of Gerald
Paweltzki p. 32; Deposition of Roger Paweltzki, pp. 10-11. In fact, the signature card for
the new account for Roger and Lawrence was not disclosed by them until after the
settlement depositions had occurred. SR, p. 1289 and Deposition of Roger Paweltzki, pp.
59-60. Under these circumstances Gerald could not know what assets remained with
PBP or had been sold. The only thing Gerald could rely upon was his memory and the
ongoing discovery process in the litigation. Clearly, Gerald could not agree, either
expressly or impliedly, to a global settlement when he was not privy to all of the facts and
circumstances associated with the subject matter of the claimed agreement.

After the new bank account was opened, Lawrence and Roger deposited funds
from the sales of old partnership property into the new account, but did not use all of the
sale proceeds to pay the old partnership debt as they had represented at mediation and
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thereafter. SR, p. 1289 and Deposition of Roger Paweltzki, p. 26. Specifically, Lawrence
and Roger repeatedly represented to Gerald that all of the sales proceeds from fat cattle
and crops were applied to the old partnership line of credit loan. SR, p. 1289 and
Deposition of Roger Paweltzki, p. 26. The record shows that there were numerous
instances where Lawrence and Roger sold livestock or crops and did not apply the full
sale amount to the PBP line of credit as represented to Gerald. SR, p. 1575, Response
and Resistance to Defendants’ Renewed Motion to Enforce Settlement, Exhibit E, pp. 2,
4,8, 9-12, and 15-17. These sales also occurred within a few months of the
commencement of mediation and after Lawrence and Roger had taken over the
partnership and excluded Gerald from all operations. Also, Gerald was unaware of these
transactions, and it was represented to him that all proceeds from the sales of cattle and
crops were being applied to the old line of credit loan. SR, p. 1289 and Deposition of
Gerald Paweltzki, pp. 28-32, 41-42. Furthermore, on October 1, 2012, Roger and
Lawrence, unbeknownst to Gerald, delivered 8,393 bushels of harvested beans worth
$122,013.23 (8,393 x $14.5375) to Cargill, Inc., in Emery, South Dakota, on a contract
with a deferred payment agreement to May of 2013. SR, p. 1289 and Deposition of
Gerald Paweltzki, pp. 76-89. Lawrence and Roger’s deceit caused Gerald further
concern regarding the nature and extent of the assets of the PBP and the fairness of the
settlement negotiations.

At the time of settlement negotiations, the hay count was inaccurate and
misrepresented by Lawrence and Roger. The bale count was a moving target throughout
the history of this case. The number of bales changed repeatedly. SR, p. 1289 and
Deposition of Gerald Paweltzki, pp. 52-54, 65, 71-72, 97-99. Roger represented that he
counted the hay bales before mediation, but his testimony at deposition demonstrated his
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confusion on this issue. SR, p. 1289 and Deposition of Roger Paweltzki, pp. 77-79.
Roger further testified that he did not count certain hay bales because they were not
present on property the partnership was using when he counted. Id., at pp. 81-82. The
trial court finally ruled on the hay issue, but that was after a five day trial which occurred
years after the settlement negotiations.

The partnership was officially dissolved after the first mediation on February 15,
2013, and no expenses or debts for the old partnership were to be incurred nor paid if
they were after the aforesaid date. SR, p. 1289 and Deposition of Roger Paweltzki, pp.
39-40. Lawrence and Roger, however, continued to utilize the old partnership line of
credit after the dissolution of the partnership and incurred an additional $30,947.00 in
debt which meant that Gerald’s share of the old partnership debt was inappropriately
increasing after the first mediation. SR, p. 1289 and Deposition of Roger Paweltzki, pp.
41-43, 45-46, Exhibits 5, 6A and 7A. Gerald did not learn of the additional debt until
after mediation when the discovery process began to unfold. Furthermore, Lawrence and
Roger, unbeknownst to Gerald, only a few days before the February 15, 2013, mediation,
prepaid $5,000.00 in anticipated expenses to Potter Tire and Service (PTS). SR, p. 1575,
Response and Resistance to Defendants’ Renewed Motion to Enforce Settlement, Exhibit
E, p. 2. Prepayment of expenses typically occurs during the latter part of the year when
the tax year is about to close and income for the year is relatively certain, not during the
beginning of the tax year when the financial status of the business is unknown.
Consequently, the only logical reason for the prepayment to PTS was to reduce the cash
in the partnership account before the mediation.

At the first mediation, it was Gerald’s understanding that the parties only intended
to dissolve the partnership and resolve the land issues. SR, p. 1289 and Deposition of
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Gerald Paweltzki, pp. 22-23. The equipment and livestock appraisal conducted by
Wieman Land & Auction Co., Inc., was not relevant to the intended purposes of the first
mediation, but became a part of the mediation quite inadvertently. Consequently, the
values Wieman assigned to the livestock were in contention, but given the representations
made by Lawrence and Roger as to the disposition of the cattle, Gerald did not challenge
the appraisal at that time. SR, p. 1575, Response and Resistance to Defendants’ Renewed
Motion to Enforce Settlement, Exhibit E, p. 8-12. Moreover, Gerald’s belief at mediation
was that there would be an in-kind division of property and not so much a monetary
division of partnership assets. SR, p. 1289 and Deposition of Gerald Paweltzki, pp. 25-
26. Further, Gerald was not aware of the cattle sales before mediation, or the price
Lawrence and Roger had received for the cattle, because he had been excluded from the
partnership operation and no discovery had occurred. Consequently, Gerald was not in a
position to contest the values of the Wieman appraisal with any degree of accuracy until
discovery had been completed and he obtained the sales reports from the sale barns. SR,
p. 1289 and Deposition of Gerald Paweltzki, pp. 41-42. Once Gerald’s suspicions were
aroused, he engaged in further research regarding the representations of his brothers. 1d.,
at pp. 34, 41-42. After Gerald had the opportunity to investigate his brothers’ actions, it
became apparent that they were not dealing openly or fairly with him.

Lawrence and Roger argue that the trial court’s finding that Gerald was not
credible when it made its decision at the conclusion of the trial in this matter supports
their position herein. The trial court’s decision is not a complete determination of
Gerald’s testimony and it was also made after a trial. At the time of the motions to
enforce settlement, neither Judge Jensen nor Judge Giles had made a credibility
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determination as to Gerald regarding the settlement facts. Consequently, the trial facts
and the later determination by Judge Giles have no bearing or relevance to the settlement
ISsue.

In light of the above, it is abundantly clear that the trial court’s findings on this
issue are not clearly erroneous; the parties had not reached a global settlement agreement;
negotiations were ongoing; and the trial court did not make any mistake or error by not
enforcing Lawrence and Roger’s motions for settlement.

ISSUE 2: WHETHER THE AFFIRMATIVE DEFENSE OF LACHES BARRED
ENTIRELY THE PAWELTZKIS’ CLAIM FOR UNJUST ENRICHMENT?

The review of this issue is pursuant to the abuse of discretion standard. Moeckly,
2020 S.D. at 45, 113. Consequently, Lawrence and Roger must show that the error on the
part the trial court was “...a fundamental error of judgment, a choice outside the range of
permissible choices, a decision, which, on full consideration, is arbitrary or
unreasonable.” Gartner, 2014 S.D. at 74, 17. However, this Court does not determine
whether it “... would have made the same decision as the circuit court ...”, but ...
[r]ather, this Court’s ““... function in reviewing matters which rest in the discretion of the
trial court is to protect litigants from conclusions which exceed the bounds of reason."

Id., at 7. Under the abuse of discretion standard, however, ... factual determinations
are subject to a clearly erroneous standard.” Id., at 7.

1. Conflict of claims.

Lawrence and Roger asserted the legal claims of breach of contract, civil theft,
conversion, and breach of fiduciary duty and these claims were submitted to the jury for
their determination. SR, pp. 2386, 2428, 2453, Inst. No. 13, 14, and 15. Gerald’s legal
defenses, particularly waiver and statute of limitations, were also submitted to the jury for
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their determination. SR, pp. 2386, 2428, Inst. No. 15, 25, and 50. In a pretrial ruling, the
trial court determined that the claims of Lawrence and Roger were not a continuing tort
and that the statute of limitations had expired on all damage claims accruing prior to
November 6, 2006. TT, pp. 1396-1397. The jury was appropriately instructed on the
statute of limitations. SR, p. 2386, Inst. No. 15. The jury deliberated, considered the
proofs of the parties, the defenses to the claims, and returned a verdict in favor of Gerald
and against Lawrence and Roger on all of their claims. SR, p. 2457. Moreover, the
statute of limitations only precluded recovery for Lawrence and Roger for claims prior to
November 6, 2006. Consequently, Lawrence and Roger’s legal claims for damages were
fair game when sent to the jury, but died a quick and painless death when the jury
deliberated and returned a verdict against them.

Once the jury ruled on Lawrence and Roger’s legal claims, the law prohibits them
from presenting the identical claims in the form of the equitable remedy of unjust
enrichment to the trial court. This is so because a party is limited in remedies based upon
the availability of legal claims. More precisely, when there is a breach of contract claim
pursuant to a “... valid and enforceable contract ... liability for compensation or other
resolution of the breach is fixed exclusively by the contract.” Mealy v. Prins, 2019 S.D.
57, 143, 934 N.W.2d. 891. Furthermore, ... [a]bsent fraud, bad faith, or similar theories,
unjust enrichment claims are generally unavailable when a claimant has a “full, adequate,
and complete’ remedy available at law.” 1d., at 143; see also, Holzworth v. Rother, 78
S.D. 287, 291-92, 101 N.W.2d 393, 394-96 (S.D. 1960). Lawrence and Roger did not
sue in fraud or bad faith or other similar theories. SR, p. 17. Since the jury decided
Lawrence and Roger’s legal claims for damages and applied Gerald’s defenses to same
and ruled against a recovery for them, they cannot seek a second bite of the apple by
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presenting the equitable theory of unjust enrichment to the trial court so as to recover the
exact same damages the jury refused to award them. This is particularly so here because
Lawrence and Roger claim the facts which support their legal claim also support their
unjust enrichment claim.

2. Findings of fact and conclusions of law.

a) Two sets of findings of fact and conclusions of law.

In addition, Lawrence and Roger assign error to the trial court because two sets of
findings of fact and conclusions of law were entered. Moreover, Lawrence and Roger
argue that the trial court’s memorandum opinion is the controlling document in the
decision of the trial court. The Supreme Court has clearly held that a memorandum
opinion “... is merely an expression of the trial court’s opinion of the facts and the law.

It has no binding effect. The findings of fact and conclusions of law and judgment, as
signed by the judge, are the binding statement of adjudication.” Moser v. Moser, 422
N.W.2d. 594, 596 (SD 1988). Furthermore, the written findings of fact and conclusions
of law supersede not only a memorandum opinion, but also the trial court’s oral
pronouncement from the bench. Bradeen v. Bradeen, 430 N.W.2d. 87, 89 (SD 1988).
Consequently, Lawrence and Roger’s assignment of error in this regard is meritless.

Similarly, it is standard practice for a trial court judge to assign to the prevailing
party’s counsel the duty to prepare written findings of fact and conclusions of law. SDCL
15-6-52(a); Mackaben v. Mackaben, 2015 S.D. 86, 112 871 N.W.2d. 617. SDCL
15-6-52(a) gives the trial court the authority to direct counsel for the prevailing party to
prepare findings of fact and conclusions of law. The trial court read its decision into the
record and at the conclusion thereof directed Lawrence and Roger to prepare findings of
fact and conclusions of law on what the Court referred to as “true-up issues” and directed
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Gerald to prepare findings of fact and conclusions of law on the unjust enrichment claim,
laches remedy, and the award of interest. TT, p. 1550. Obviously, since the trial court
used most of Lawrence and Roger’s values and description evidence to divide the
partnership assets, the trial court viewed Lawrence and Roger as the prevailing party on
the division of partnership assets. This position is bolstered by the fact that Lawrence
and Roger admitted at trial that they owed Gerald his one-third share of the partnership.
It is equally clear that the trial court viewed Gerald as the prevailing party on the unjust
enrichment and interest claims, as the trial court directed him to prepare the appropriate
findings and conclusions on these issues. This certainly does not constitute reversible
error. Moreover, the entry of two separate sets of findings of fact and conclusions of law
on separate issues will not automatically render one or both clearly erroneous. The trial
court found different facts were probative of different issues when it decided the division
of assets issue and when it decided the unjust enrichment and laches issues. This is
entirely consistent with the trial court’s duties under the law because at a “... bench trial,
the circuit court is the finder of fact and sole judge of credibility ...” of the witnesses.
Lindblom, 2015 S.D. 20, 19. Furthermore, on appeal, this Court is to ... give due regard
to the opportunity of the circuit court to judge the credibility of witnesses and to weigh
their testimony properly.” State v. Troy Twp., 2017 S.D. 50, 136, 900 N.W.2d 840.
Moreover, it is abundantly clear from the trial court’s decision that its comments about
Gerald’s credibility were limited to issues associated with identification, valuation, and
description of PBP assets as same related to the division of said assets. Appellant Appx.
P. 120. This, however, was not the only issue for the trial court to decide. The trial court
also considered and decided the unjust enrichment claim, the laches remedy, and the
issue of interest. On the unjust enrichment claim and laches remedy the trial court clearly
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relied upon not only Gerald’s testimony, but the testimony of Lawrence, Roger, and
Alyce regarding the events associated with the misappropriation claim and matters
related thereto or omitted therefrom.

b) Erroneous findings of fact.

Lawrence and Roger claim that there are several instances where the trial court’s
findings of fact are clearly erroneous. They rely upon the trial court’s opinion rather than
the actual facts presented at trial which the judge recognized and adopted as credible in
his findings of fact on the unjust enrichment and laches issues. Lawrence and Roger
argue that if the trial court applied the remedy of laches to the unjust enrichment claim,
then Lawrence and Roger must have proven their claim. This reasoning is hollow and
neglects to recognize the rest of the findings made by the trial court. Further, Lawrence
and Roger contend that the trial court inappropriately applied the remedy of laches
because the elements were not substantiated by the record. Lawrence and Roger cherry
pick facts in their analysis of the trial court’s findings of fact on the unjust enrichment
claim and the remedy of laches which is in direct contradiction to the governing law. The
law is very clear and unequivocal that the Supreme Court on appeal reviews the trial
court’s findings under the clearly erroneous standard and only reverse the trial court

when “... a complete review of the evidence leaves ...” it with a ... definite and firm

conviction that a mistake has been made. (Emphasis added). Howlett, 2018 S.D. at 19,
fl12. The trial court examined in detail the facts on this issue and set forth its findings on
the history of the PBP and the circumstances associated with the claimed
misappropriation of money, assets, or property by Gerald. The trial court found,
consistent with the testimony and evidence that no misappropriation occurred as the
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actions of Lawrence, Roger, and Alyce were clearly inconsistent with and contrary to
their claim.

The uncontradicted evidence of what Lawrence, Roger, and Alyce did not do in
the face of a claimed misappropriation by Gerald was more telling and probative than the
evidence they produced in support of the supposed misappropriation. The fact that
Lawrence and Roger took no steps to protect the PBP assets, property, or money from
Gerald and continued to allow him complete access to the bank accounts, checks,
property, money, and continue to operate the same way over decades clearly defeated any
claim of unjust enrichment. Moreover, the fact that the three accusers continued to rely
on Gerald to handle banking business for the PBP and basically run unchecked with
vendors, suppliers, and other service providers to the PBP also supports the trial court’s
findings in this regard.

In addition, even though Lawrence and Roger’s unjust enrichment claims are
barred by the governing case law, it is important to note that the trial court’s findings on
the unjust enrichment claim were accurate and supported by the evidence and the law.
See, Mealy, 2019 S.D. at 57, 143. In this respect Lawrence and Roger misconstrue the
trial court’s findings and the application of the laches remedy to this case. Gerald’s
laches defense applies if he can show that Lawrence and Roger (1) had full knowledge of
the facts which gave rise to their cause of action; (2) regardless of their knowledge, they
engaged in an unreasonable delay before seeking relief in court; and (3) that it would be
prejudicial to Gerald to allow them to maintain their action. Clarkson, 2011 S.D. at 72,
l12. Laches does not depend upon simply a passage of time, but the offending party
“... must be chargeable with lack of diligence in failing to proceed more promptly.” Id.,
at 112. The record is replete with evidence that proves that Lawrence and Roger knew of
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their cause of action against Gerald since the mid 1980s and believed that Gerald’s
conduct had occurred for decades. The trial court’s findings are detailed in this regard as
well. In spite of their knowledge, Lawrence and Roger took no action whatsoever against
Gerald for the misappropriation they believed occurred until Gerald sued them in 2012.
This is true even though Lawrence and Alyce sought the advice of an attorney in the
1990s, but never followed through with any sort of lawsuit or other action against Gerald.
In fact, the record clearly shows that it was business as usual with Gerald until January of
2012.

Additionally, while the trial court found that the legal claims of Lawrence and
Roger were not a continuing tort, the unjust enrichment claim, nonetheless, was
dependent upon the claimed history of Gerald as perceived by Lawrence and Roger.
Moreover, the trial court allowed evidence of the supposed history of Gerald as to the
long running misappropriation of PBP money, assets, or property. Consequently, the
unjust enrichment claim was not limited to the last few years as suggested by Lawrence
and Roger, but was intended to cover the decades of the supposed theft. Clearly, then, if
the trial court viewed the equitable claim as one which was based on decades of
misappropriation, then the measuring stick for the unjust enrichment delay element is the
decades of the claimed misappropriation. Consequently, it is without question that
Lawrence and Roger did not exercise due diligence in pursuing their unjust enrichment
claim. The trial court was more than justified in concluding that the delay was decades
long and not simply a few years as suggested by Lawrence and Roger.

Finally, Gerald was clearly prejudiced by the failure of Lawrence and Roger to
take any action against him on the unjust enrichment claim. Over the span of the decades
delay evidence was lost, witnesses aged to the point of having severe memory loss,
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documents became irretrievable, and witnesses died. PBP paid bills that were incurred
by Gerald and allowed him to continue to act on behalf of PBP. There was no adequate
record of what Gerald was supposed to have misappropriated, as all calculations were
made decades later in hind sight and in contemplation of trial and none of the records
were examined in a timely fashion when the events were transpiring. Moreover, the
prejudice element is supported by the fact that Lawrence and Roger’s actions over the
decades delay were completely inconsistent with a valid unjust enrichment claim.
Lawrence and Roger did nothing regarding the alleged misappropriation by Gerald and it
was business as usual until January of 2012. At the very least, if one is subject to a claim
for wrongful conduct, there should be a standard which the claimant must adhere to
before the alleged wrong can be rectified. That is the exact point of the laches defense —
to keep a party from using a claim as a potential savings account and cash in on same
when they get the urge to do so decades later. This position is also consistent with
precedent. In the case of In re C. H. Young Revocable Living Trust this Court held the
laches defense was good on the similar factual basis as here. In re C. H. Young
Revocable Living Trust, 2008 S.D. 43, 119-11, 751 N.W.2d 715. In Young the party
against whom laches was valid knew of his rights, was aware of what he needed to do to
preserve those rights, but sat on his rights for years and key witnesses were lost or unable
to be produced for court. 1d., at §11. The trial court made no error here. The findings on
the unjust enrichment claim and laches defense are not clearly erroneous, nor do they
constitute “...a fundamental error of judgment, a choice outside the range of permissible
choices, a decision, which, on full consideration, is arbitrary or unreasonable.” Gartner,

2014 S.D. at 74, 7.
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CONCLUSION
The decision of the trial court should be affirmed in all respects.
REQUEST FOR ORAL ARGUMENT: Gerald hereby requests oral argument.
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ARGUMENT

l. The Circuit Court Erred When it Denied the Paweltzkis’ Motion to Enforce
Settlement Agreement and to Compel Arbitration

A. The Material Terms of the Agreement

The first mediation held on February 15, 2013, resolved the following issues for
the Paweltzki Brothers’ Partnership’s (the “Partnership”) and the three partners,
Defendants-Appellants, Roger and Lawrence Paweltzki (together, “the Paweltzkis”), and
Plaintiff-Appellee, Gerald Pawletzki (“Jerry”): dividing real property; agreeing to a
“draft” process to distribute equipment; splitting debt; apportioning crops, crop
receivables, and crop insurance; and distributing livestock. The parties also agreed to
release each other from their respective claims and to dismiss this lawsuit. The settlement
had the effect of apportioning more than 99% of Partnership assets and settling the
lawsuit. Thus, these are the material terms of the agreement. See LaMore Rest. Grp., LLC
v. Akers, 2008 S.D. 32, 1 17, 748 N.W.2d 756, 762 (defining “material terms” as those
“dealing with significant issues” between the parties).

The material terms were not revisited during the second mediation on April 23,
2013, where the parties reaffirmed those terms and addressed which list to use for the
equipment “draft” and a handful of ancillary issues. Jerry never expressed any genuine
disagreement the parties reached an agreement to divide the Partnership’s crops and
livestock, in addition to its real property, along with the parties mutually exchanging a
release and dismissal of each other’s claims. Instead, Jerry’s later alleged

“misunderstandings” involved about one-half of 1% of the total value of Partnership



assets. (SR. 283-303); (SR. 439-480) (Hrg. Exs. 21, 22, and 23) (appraisals of assets).)
Thus, Jerry’s claimed “misunderstandings,” even if credible, are immaterial.

This clarity is warranted because Jerry repeatedly refers to the settlement as a
“global” one, implying it must resolve every point of contention between the parties, or
else there could be no agreement at all. (See, e.g., Appellee’s Brief at 15, 16, 17, 18, 19,
20, 24). But that description is misleading. The parties knew and agreed other, smaller
issues regarding relatively minor Partnership assets might arise, but the 99% of resolved
matters were never contingent upon resolving those minor issues. Rather, the parties
agreed to submit any such disagreements to arbitration with Lon Kouri acting as
arbitrator. Even in the absence of agreeing to arbitrate, those unresolved, immaterial
issues do not affect the settlement of materially all (99% of) Partnership property. In
comparison to what was resolved by the parties as of April 23, 2013, those minor issues
would all be immaterial.

B. The Parties’ Agreement is Enforceable

Jerry argues the Court’s consideration of the settlement agreement is barred by the
Uniform Mediation Act (the “UMA”), SDCL Ch. 19-13A, as analyzed by the Court in
Winegeart v. Winegeart, 2018 S.D. 32, 910 N.W.2d 906. Jerry is incorrect.

The UMA creates a statutory, evidentiary privilege against the disclosure of
communications made during mediation. See SDCL 19-13A-4; see also Winegeart, 2018
S.D. 32, at § 14 (observing the purpose of the privilege “is to encourage participants to be
candid by shielding their negotiations from later disclosure.”). Like any evidentiary

privilege, it may be waived. SDCL 19-13A-5. And here, there is no dispute the parties



waived the UMA’s privilege. In fact, Jerry waived the UMA’s privilege for at least three
reasons, any one of which suffices to dismiss his argument.

First, Jerry waived the UMA’s privilege through his litigation conduct. While the
UMA has been in force during the lifetime of this lawsuit, Jerry never attempted to rely
on its privilege at any prior stage in these proceedings. Indeed, Jerry never objected to
Mr. Kouri’s hearing testimony concerning the parties’ mediation communications (in
fact, Jerry’s counsel solicited testimony from Mr. Kouri about what was said during the
two mediations), and both parties introduced evidence of their mediation communications
into the record. (See generally Appellant-Appx) (appending various motion papers,
exhibits, and correspondence exchanged between the parties pertaining to those efforts);
(see also SR. 120-186) (1/3/14 affidavit of Jerry); (SR. 278-284) (12/30/14 affidavit of
Roger); (SR. 285-307) (12/30/14 affidavit of Larry).

Second, Jerry failed to raise the UMA’s privilege at the Circuit Court level, which
waives the issues for this appeal. See State v. Gard, 2007 S.D. 117, 15, 742 N.W.2d
257, 261 (“Ordinarily an issue not raised before the trial court will not be reviewed at the
appellate level”) (quotation omitted).

Third, Jerry failed to notice for review the Circuit Court’s consideration of Mr.
Kouri’s testimony and partial enforcement of the mediated agreements in alleged
violation of the UMA’s privilege, which constitutes waiver. See Schuck v. John Morrell
& Co., 529 N.W.2d 894, 897 (S.D. 1995) (“issue is not properly preserved for appeal
when a party fails to file a notice of review...therefore, the issue is waived”) (citation

ommitted); Day v. John Morrell & Co., 490 N.W.2d 720, 724 (S.D. 1992).



In addition, the Paweltzkis have introduced evidence in support of the settlement
that would not fall within the definition of “mediation communications” for purposes of
the UMA’s privilege. SDCL 19-13A-2(2). For example, on June 26, 2013, counsel for
Jerry wrote counsel for the Paweltzkis confirming several terms of the settlement and
acknowledging the parties had taken steps toward carrying out the agreement. (Appellant-
Appx. 30) (“I’'m not sure I agree the milking operation continued to be a partnership
endeavor after February 15 as the livestock all went to Roger/Larry. . . . Although you
state fuel and equipment was used for partnership business, given that the dairy operation
became Larry/Roger’s operation following our February 15 mediation, their use of the
fuel, etc., does not constitute partnership business.”).

The same correspondence concluded by suggesting the parties submit any
lingering disputes they may have to arbitration which, again, is entirely consistent with
the terms of agreement the Paweltzkis asked the Circuit Court to enforce. (Appellant-
Appx. 31) (“Perhaps we should simply schedule a couple of days to arbitrate these issues
with Lon Kouri . . .”). The parties also began the equipment draft after the April 23, 2013,
mediation, with each party, including Jerry, choosing and taking possession of the
property chosen in the draft. (Appellant-Appx. 2) (December 6, 2013, Affidavit of
Mitchell A. Peterson, at { 10); (see also Appellant-Appx. 30-31) (February 10, 2014,
Supplemental Affidavit of Mitchell A. Peterson, Ex. 8.). Thus, while the issue of the
UMA'’s privilege has been waived, none of the parties’ communications subsequent to
the mediations, and certainly none of their conduct outside of the mediations, would be

affected by the UMA’s privilege against disclosure of “mediation communications.”



C. The Circuit Court Erred, and Jerry’s Arguments to the Contrary are
Not Persuasive or Supported by the Evidence

For context, the Paweltzkis filed their motion to enforce the parties’ settlement
agreement and to compel arbitration on December 9, 2013, which the Circuit Court
denied on August 5, 2014. (SR. 75-76); (Appellant-Appx. 56-66). It is this decision the
Paweltzkis’ have challenged on appeal. In support of their position the parties reached an
enforceable settlement agreement as of April 23, 2013, as detailed supra, or that they
ratified the agreement by their conduct, the Paweltzkis’ produced evidence establishing
the following:

(1) Mr. Kouri’s April 23, 2013, settlement memorandum clearly and unambiguously
set forth the terms of the parties’ agreement, which was never objected to by
Jerry;

(2) While Mr. Kouri’s settlement memorandum was not signed, its terms plainly
contemplated the parties agreed to be bound by it, and under South Dakota law “a
contract is formed even though [the parties] intend to adopt a formal document
with additional terms at a later date.” Setliff v. Akins, 2000 S.D. 124, { 14, 616
N.W.2d 878, 885; see also In re Estate of Neiswender, 2003 S.D. 50, at 1 6-7,
660 N.W.2d 249 (accepting agreements evidenced by the exchange of
correspondence between counsel, even when there are variances in minor details);

(3) Mr. Kouri, the only disinterested witness, testified at the evidentiary hearing that:
(a) the parties reached “concrete agreements” to resolve the lawsuit and a
disposition of the major affairs affecting the Partnership dissolution; (b) whatever
issues remained would be wrapped up between the parties as needed; and (c) if
the parties were unable to resolve those ancillary issues, they agreed to submit
them to Mr. Kouri for resolution through arbitration; and

(4) The parties’ conduct and the words of their counsel following the second
mediation demonstrate they understood they reached a settlement agreement.
Arrowhead Ridge I, LLC v. Cold Stone Creamery, Inc., 2011 S.D. 38, { 11, 800
N.W.2d 730, 734; Neiswender, 2003 S.D. 50, at | 16. Alternatively, even if the
agreement was initially ineffective, the parties’ conduct signified they had ratified
the agreement. Ziegler Furniture & Funeral Home, Inc. v. Cicmanec, 2006 S.D.
6, 131, 709 N.W.2d 350.



All of this evidence was contemporary with the Paweltzkis’ motion to enforce the parties’
settlement agreement, and provided to the Circuit Court.

Critically, Jerry ignores the evidence produced by the Paweltzkis’ entirely.
Instead, Jerry offers a selective interpretation of evidence obtained long after the fact. For
example, virtually every piece of evidence offered by Jerry in an attempt to show the
parties failed to reach an enforceable agreement in 2013 did not come into existence until
2016 or 2018. (See Appellee’s Brief at 17, 19-24). Clearly, when the Circuit Court ruled
on the Paweltzkis’ motion in 2014, the soundness of that decision cannot be tested by
evidence that either did not exist or was never presented to the Circuit Court at that time.
Thus, the evidence relied on by Jerry should be disregarded.

Jerry’s non-evidence-based contentions are easily answerable. First, to the extent
Jerry’s argument could be interpreted as a re-hash of his alleged “misunderstandings” in
spite of the agreement, Jerry failed to address the fact these claimed “misunderstandings”
involved about one-half of 1% of the total value of Partnership assets. (SR. 283-303);
(SR. 439-480) (Hrg. Exs. 21, 22, and 23) (appraisals of assets).) Thus, they were not
material. Second, Jerry suggests the Paweltzkis’ subsequent attempts to enforce the
settlement agreement in piecemeal fashion means even they did not believe a settlement
agreement was reached. (Appellee’s Brief at 18). Jerry is incorrect. After the Circuit
Court denied the Paweltzkis’ initial motion, they had no other option but to proceed with
the lawsuit and/or attempt to enforce what they could. Third, Jerry claims the total
number some of the crops involved in the settlement-the hay count-was a moving target.
(Id. at 21). The opposite is true. The Circuit Court ultimately concluded the Paweltzkis’

accounting of the amount of hay at issue was correct, and that Jerry was wrong.
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(Appellant-Appx. 119). The same was true for virtually all of the Partnership’s assets and
liabilities, despite Jerry’s protestations. (See id. at 116-120). Thus, Jerry’s alleged points
of uncertainty or confusion are illusory, and indicative of his attempts to change his mind
in order to back out of the agreement, which the law does not permit him to do. Setliff
2000 S.D. 124, at 1 14.

Finally, with respect to the documentary evidence cited by the Paweltzkis, it
consists simply of that—-documents. The Court can review precisely what those documents
say and do not say. Upon doing so, the Court should conclude the parties reached a
binding, enforceable settlement agreement following the April 23, 2013, mediation, and
the Circuit Court’s findings and conclusions to the contrary are clearly erroneous and
contrary to law. Eagle Ridge Estates Homeowners Ass'n, Inc. v. Anderson, 2013 S.D. 21,
112, 827 N.W.2d 859, 864; Leonhardt v. Leonhardt, 2014 S.D. 86, { 15, 857 N.W.2d
396, 400. In addition, the Circuit Court erred when it did not consider whether the parties
ratified the agreement, even if the agreement was initially unenforceable. Ziegler, 2006
S.D. 6, at 1 31. For each and all of these reasons, this Court should conclude the parties’
April 23, 2013, settlement agreement is enforceable, and reverse the Circuit Court.

1. Alternatively, the Circuit Court Erred When it Held the Defense of Laches
Completely Barred the Paweltzkis’ Unjust Enrichment Claim

A. Jerry’s Asserted Standard of Review is Incorrect

Jerry argues the “abuse of discretion” standard governs the Court’s review of
issue. In support, Jerry cites Moeckly v. Hanson, 2020 S.D. 45, 1 13, 947 N.W.2d 630,
635, which held “[p]artition actions are equitable actions reviewed for abuse of

discretion.” However, this generic standard of review for partition actions does not apply.



Instead, the first question is whether the Circuit Court used the correct legal standard in
applying the defense of laches, which is a legal question reviewed de novo. Clarkson &
Co. v. Cont'l Res., Inc., 2011 S.D. 72, 1 10, 806 N.W.2d 615, 618. Second, if the Circuit
Court’s application of the defense was correct, then the clearly erroneous standard applies
to the Circuit Court’s factual findings. Id. And third, the Circuit Court’s ultimate legal
conclusion of whether the defense applies is reviewed de novo. Webb v. Webb, 2012 S.D.
41, 110, 814 N.W.2d 818, 822 (“We review de novo a court’s ruling on the applicability
of the doctrine of laches”).

B. The Paweltzkis Properly Pursued Their Claims

The Paweltzkis asserted claims for both legal and equitable relief, including their
claim for unjust enrichment. Jerry argues the law prohibited them from pursuing both
legal and equitable claims, particularly after the jury ruled against the Paweltzkis on their
legal claims. Jerry is incorrect for several reasons.

First, the Court should reject Jerry’s contention entirely because it is waived. Jerry
never raised an objection with the Circuit Court to the Paweltzkis pursuing their unjust
enrichment claim (or any equitable claim) along with their legal claims. Thus, this issue
has been forfeited on appeal. State v. Janklow, 2005 S.D. 25, 47, 693 N.W.2d 685, 701
(“Having failed to give the trial court the opportunity to rule on this issue by objecting at
the time, Defendant has waived this argument on appeal”); see also Gard, 2007 S.D. 117,
at 1 15 (“Ordinarily an issue not raised before the trial court will not be reviewed at the
appellate level”) (quotation omitted).

Second, Jerry’s argument is contrary to our Rules of Civil Procedure and the

election of remedies doctrine. The Rules of Civil Procedure specifically permit a party to
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“state as many separate claims or defenses as he has regardless of consistency and
whether based on legal or on equitable grounds or on both.” SDCL 15-6-8(e)(2). And the
election of remedies doctrine enables a party to maintain their request for inconsistent,
alternative, or cumulative relief up until a final judgment is entered. Stabler v. First State
Bank of Roscoe, 2015 S.D. 44, § 13, 865 N.W.2d 466, 475 (“The rule does not prohibit
assertion of multiple causes of action, nor does it preclude pursuit of consistent remedies,
even to final adjudication, so long as the plaintiff receives but one satisfaction”) (quoting
Pa. Nat’l Mut. Cas. Ins. Co. v. City of Pine Bluff, 354 F.3d 945, 950-51 (8th Cir. 2004)).
Instead, the doctrine only requires a party to choose between or among its several
remedies so as to avoid a double recovery. Id. at { 13.

On this latter point, Jerry’s argument turns the election of remedies doctrine on its
head. Ordinarily, an election of remedies does not occur at trial until a verdict is reached,;
otherwise, the party choosing its remedy will be doing so in the blind. Here, and while
ignoring that the Paweltzkis’ legal and equitable claims are not identical as Jerry
suggests, see infra, after the jury returned its verdict in favor of Jerry on the legal claims,
the Paweltzkis elected their remedy. See id. at { 15 (explaining the election of remedies
rule was triggered when the trial court granted the plaintiffs partial summary judgment on
their claim for damages; from that point forward they could no longer pursue their claim
for equitable relief). But according to Jerry, the Paweltzkis were required to guess how
the jury would return its verdict and to elect their remedy beforehand. Jerry has cited no
authority for this position, as there is none. Thus, the Court should conclude the

Paweltzkis were not prohibited from pursuing their claims for equitable relief.



Third, and although of lesser importance, the Paweltzkis’ equitable claims are not
“identical” to their legal claims, as Jerry suggests. (See Appellee’s Brief at 25). The
Paweltzkis asserted for their legal claims that Jerry breached the parties’ partnership
agreement; that he breached his fiduciary duties; and that he committed civil theft and/or
conversion. (See SR. 2398) (Final Jury Instruction No. 13). While there may be some
factual overlap between conduct that would give rise to both a legal claim for damages
(i.e., breach of the partnership agreement) and an unjust enrichment claim, the latter
claim involves factual uniqueness the former claim does not. For example, liability for a
breach of contract claim is not predicated on the fairness or justness of the actor’s
conduct. The Paweltzkis’ unjust enrichment claim is not “identical” to their legal claims.

Finally, the Court should be aware Jerry’s description of the Circuit Court’s ruling
on the continuing tort rule and a statute of limitations defense is misleading. Jerry asserts:
“In a pretrial ruling, the trial court determined that the claims of [the Paweltzkis] were not
a continuing tort and that the statute of limitations had expired on all damage claims
accruing prior to November 6, 2006.” (Appellee’s Brief at 25). This statement is partly
true and partly untrue. The Court did rule the Paweltzkis’ legal claims were not
continuing torts. (Tr. 1396:22-23). The Court did not, however, rule the statute of
limitations barred their legal claims that accrued prior to 2006. Rather, the Court
permitted the parties to argue the applicability of the statute of limitations to the jury, (Tr.
1396:23-1397:12), although the verdict forms do not refer to a statute of limitations
defense or whether it applied to any of the Paweltzkis’ claims. Thus, while a minor point,
the Court should be aware Jerry’s statute of limitations argument had no effect on the

Paweltzkis’ unjust enrichment claim.
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In sum, the Court should reject Jerry’s argument the Paweltzkis could not pursue
both legal and equitable theories, as Jerry never raised the objection with the Circuit
Court and so it is waived. However, to the extent the Court does consider the matter
further, the Court should conclude the Paweltzkis properly pursued claims for legal and
equitable relief, and that Jerry’s contentions to the contrary are meritless.

C. The Circuit Court’s Inconsistent Findings and Conclusions

There is no dispute the Circuit Court entered two significantly inconsistent sets of
findings of fact and conclusions of law. To be sure, this is not the scenario where each
party drafts a set of findings and conclusions, which the Circuit Court then harmonizes
into a single set. (Contra Appellee’s Brief at 27). Rather, both parties submitted sets of
findings of fact and conclusions of law for the Circuit Court to consider, and each of the
parties submitted objections to the set of findings and conclusions proposed by the other.
However, the Circuit Court neither resolved the parties’ objections nor did it reconcile the
competing sets of findings and conclusions. Instead, the Circuit Court simply executed
and filed both sets as-is, entering the Paweltzkis’ set last.

The competing sets of findings and conclusion differ materially, particularly with
respect to the Circuit Court’s credibility findings and the Paweltzkis’ unjust enrichment
claim. This point illustrates why the Circuit Court’s memorandum decision is instructive.
It is not because the Paweltzkis contend the memorandum decision is controlling, as Jerry
suggests, but because it is the only evidence in the record (aside from the Court reading it
verbatim, Tr. 1542:5-1550:6), of what the Circuit Court actually did, and did not, decide.
The Circuit Court was clear it found the Paweltzkis’ “witnesses to be truthful and

credible” and “[a]lmost all of [their] facts and evidence were properly and fully supported
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by the testimony of the witnesses,” whereas the Circuit Court “did not find [Jerry] to be a
very credible witness” and his “testimony and positions on the issues for the Court to
decide were not properly supported by the evidence. In fact, the Court found his position
concerning 42 unaccounted-for or missing heifers to be completely preposterous.”
(Appellant-Appx. 116). The Paweltzkis’ set of proposed findings and conclusions align
with the Circuit Court’s pronouncements, whereas Jerry omitted these credibility findings
entirely. (Compare Appellant-Appx. 122-139) (Jerry’s proposed findings and
conclusions) (with Appellant-Appx. 140-49) (the Paweltzkis’ proposed findings and
conclusions).

More substantively, the Circuit Court was also clear the Paweltzkis’ unjust
enrichment claim did not fail due to a lack of proof, as Jerry’s proposed findings and
conclusions erroneously state. (See, e.g., Appellant-Appx. 132) (Jerry’s Finding of Fact, 9
37) (claiming “No evidence suggests that Jerry’s actions or retention of property he
obtained while actively engaged in [the Partnership] was unjust.”). Instead, as noted
above, the Circuit Court found the Paweltzkis’ witnesses to be credible and their facts
and evidence supported by the testimony of the witnesses. And thus the claim did not fail
for a lack of proof, but because “the defense of laches applies to [the Paweltzkis’] unjust
enrichment claim.” (Appellant-Appx. 121).

The only logical inference to draw here is that the Paweltzkis’ did otherwise
prove their unjust enrichment claim but the Circuit Court concluded it was barred by
laches. Stated another way, if the Circuit Court had concluded the claim had not been
proven in the first instance, then the Circuit Court never would have needed to consider

whether laches (or any affirmative defense) applied. Again, whereas the Paweltzkis’
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proposed findings and conclusions align with the Circuit Court’s pronouncements, the set
filed by Jerry contains numerous claimed facts the Circuit Court never found. (Compare
Appellant-Appx. 122-139) (with Appellant-Appx. 140-49).

Thus, the two sets of findings and conclusions entered by the Circuit Court are
materially incompatible. It cannot be, as Jerry’s set claims, that the Paweltzkis’ unjust
enrichment claim failed for a lack of proof and, at the same time, as both the Circuit
Court’s memorandum decision and the Paweltzkis’ set state, that the Paweltzkis proved
their claim but it was, nonetheless, barred by laches.

The Circuit Court’s entry of both sets of findings and conclusions would
ordinarily warrant a remand because the inconsistencies between the two sets make
meaningful appellate review of what the Circuit Court actually decided impossible.
Wiswell v. Wiswell, 2010 S.D. 32, 10, 781 N.W.2d 479, 482. However, the Paweltzkis
submit that because their proposed set of findings and conclusions is both consist with the
Circuit Court’s memorandum decision and also entered by the Circuit Court subsequent
to those submitted by Jerry, that the Circuit Court intended for the Paweltzkis’
submission to be controlling as amendments or modifications to Jerry’s set, which was
entered first. This view is consistent with Rule 52(a), which permits the Circuit Court to
modify its findings and conclusions. However, if this Court disagrees, then the matter
must be remanded for the Circuit Court to enter a new, singular set of findings of fact and
conclusions of law.

D. The Circuit Court’s Adjudication of the Unjust Enrichment Claim

The Circuit Court erred when it held the Paweltzkis” unjust enrichment claim was

entirely barred by laches. To be entitled to a laches defense, Jerry was required to prove
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three elements: (1) the Paweltzkis had full knowledge of the facts upon which their
claims are based; (2) regardless of that knowledge, the Paweltzkis engaged in an
unreasonable delay before commencing suit; and (3) that allowing the Paweltzkis to
maintain the suit would prejudice Jerry. Webb, 2012 S.D. 41, at { 10.

There is no dispute the Circuit Court failed to address the prejudice element. For
his part, Jerry insists that he was prejudiced because, according to him, “[o]ver the span
of the decades [of] delay evidence was lost, witnesses aged to the point of having severe
memory loss, documents became irretrievable, and witnesses died.” (Appellee’s Brief at
30-31). Of course, the Circuit Court never made such findings, unless this Court ignores
the two irreconcilable sets of findings and conclusions and focuses only on the set
submitted by Jerry which includes this, among other, gratuitous conclusions the Circuit
Court never made. The same is true for the numerous other times Jerry refers to “the
findings made by the trial court.” (See Appellee’s Brief at 28-31). It is simply impossible
to follow “the facts” as claimed by Jerry in his brief otherwise.

Jerry’s allegations of prejudice also make little sense in light of his conduct
immediately prior to the commencement of this lawsuit (i.e., in 2011, 2010, 2009, etc.).
That is, according to Jerry, somehow valuable evidence pertinent to these recent
transgressions was suddenly lost, and key witnesses to these new events abruptly became
unavailable. Yet Jerry makes no attempt to explain how that could be. Instead, this is
again the type of claim where Jerry’s proffered “testimony and positions on the issues for
the Court to decide were not properly supported by the evidence.” (Appellant-AppX.

116). Thus, this Court should conclude the Circuit Court did not apply the correct legal
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standard when it adjudicated the Paweltzkis’ unjust enrichment claim. See Clarkson &
Co., 2011 S.D. 72, at 1 10.

Jerry’s only substantive contention is that the Paweltzkis essentially sat on their
rights while he misappropriated funds year after year, and that their claim should fail for
allowing him to continue to operate “business as usual” in this fashion. However, this is
not an argument premised on laches but on a waiver/estoppel-type theory. Compare
Webb, 2012 S.D. 41, at 1 10 (elements of laches) with Wilcox v. Vermeulen, 2010 S.D.
29, 19, 781 N.W.2d 464, 468 (elements of estoppel); and Wehrkamp v. Wehrkamp, 2009
S.D. 84,18, 773 N.W.2d 212, 215 (elements of waiver). But laches requires a different
analysis, and in particular it necessitates showing prejudice which “will not be inferred
from the mere passage of time.” Webb, 2012 S.D. 41, at 1 10. “Thus, mere delay, short of
the statute of limitations, will not estop a party from asserting his right . . . unless he has
been guilty of some act, declaration, or statement that has, in some manner, misled the
other party to his prejudice.” Burch v. Bricker, 2006 S.D. 101, 15, 724 N.W.2d 604,
609 (quotation omitted) (alteration in original). But Jerry cannot seriously claim he has
been prejudiced in any meaningful sense of the word because his recidivism means he
will have to return more ill-gotten gains now than if he had been sued earlier.

Jerry also makes little attempt to defend the Circuit Court’s conclusion that laches
completely barred the Paweltzkis’ unjust enrichment claim. This lawsuit was commenced
in 2012, and the Paweltzkis introduced largely unrebutted evidence at trial showing Jerry
had unjustly enriched himself by misappropriating over $1,000,000.00 in Partnership
assets during the last decade of the Partnership’s operation (i.e., from 2000 — 2011).

Although the Paweltzkis disagree laches applies at all, this Court should conclude the
15



defense cannot apply at least during the last years of the Partnership’s operation (i.e., in
2011, 2010, 2009, etc.), because each act of theft or embezzlement committed by Jerry
during these years would give rise to an actionable unjust enrichment claim, and the
Paweltzkis could not “unreasonabl[y] delay before commencing suit” with respect to
those claims. Webb, 2012 S.D. 41, at  10; Conway v. Conway, 487 N.W.2d 21, 25 (S.D.
1992) (holding laches did not bar a lawsuit commenced roughly one year after the
plaintiff became aware of her cause of action); see also 30A Corpus Juris Secundum,
Equity § 151 (“There can be no ‘delay’ for purposes of laches until a claim was ripe such
that a court could entertain it.”).

The only case cited by Jerry in support of the Circuit Court’s ruling—In re Admin.
of C.H. Young Revocable Living Tr., 2008 S.D. 43, 751 N.W.2d 715-involved not only a
showing of significant prejudice which is missing here, but it involved a trustee who
knew the trust document he administered contained an omission, but he waited over ten
years before attempting to reform it. Thus, the case is simply not analogous, at least in so
far as Jerry’s more recent acts of theft or embezzlement are concerned.

On this latter point, to allow laches to apply to all claims based on Jerry’s bad
behavior from years or decades earlier would cloak Jerry’s theft with immunity before he
even misappropriated Partnership assets. Under the Circuit Court’s ruling, even if the
Paweltzkis sued Jerry the day after he embezzled money in 2011, the claim would be
immediately barred based on Jerry’s theft from a decade prior. Such a rule is inequitable,
and it cannot be the law. Cf. 30A Corpus Juris Secundum, Equity § 3 (“The object of
equity is to do right and justice with some degree of flexibility, and the essence of equity

jurisdiction is its flexibility rather than rigidity”). Accordingly, while the Paweltzkis do
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not believe laches applies at all, to the extent it does, the Circuit Court should not have
applied it in an all-or-nothing fashion. Thus, the Court should reverse the Circuit Court’s
conclusion that laches bars entirely the Paweltzkis’ unjust enrichment claim.

CONCLUSION

The Circuit Court erred when it denied the Paweltzkis’ motion to enforce
settlement and compel arbitration. This Court should conclude the parties reached a
binding settlement agreement following the April 23, 2013, mediation, or that the parties
subsequently ratified that agreement, and that the same should be enforced. Alternatively,
this Court should conclude the Circuit Court erred when it held the defense of laches
wholly barred the Paweltzkis’ unjust enrichment claim. Thus, under either outcome, the
Circuit Court should be reversed.
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